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CRIMINAL PROCEDURE. © 


CHAPTER tf. 


AN ACT TO ESTABLISH A CODE OF CRIMINAL 
' PROCEDURE. FOR DAKOTA TERRITORY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


PRELIMINARY PROVISIONS.. . 


Section I. Title of the code. 

. Divisions ot the eode: 

. Definition of a public offense.. 

. Divisions of public offenses. 

. Definition. of a felony. l 

. Definition. of a misdemeanor. 

. No. person punishable, but on legal conviction. 

. Public offenses, how prosecuted,, 

. Criminal action defined.. | 

. Parties to-a eriminal action. 

. The party prosecuted known-as defendant. 

. Rights of a defendant in. a criminal action. 

, Second prosecution. for the same offense, prohibited. 

. No person: shall be a witness against. himself in a crim- 
inal action, or be unnecessarily restrained.. 

E5. No person to be convicted, but- upon verdiet or. judg. 

ment. 
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misdemeanor. 
Persons, when 
punishable 


Public offenses, 
how prosecuted 


GENERAL LAWS. 


Section 1. This act shall be known as THE CODE OF CRIMINAL 
PROCEDURE OF THE TERRITORY OF DAKOTA. 

Sec. 2. This code is divided into six parts. | 

The first relates to the courts having original jurisdiction of 
criminal actions ; 

The second relates to the prevention of public offenses: 

The third relates to judicial proceedings for the removal of 
public officers by impeachment or otherwise ; 

The fourth relates to the proceedings in criminal actions 
prosecuted by indictment or information ; 

The fifth relates to proceedings in the justices courts ; 

The sixth relates to special proceedings of acriminal nature. 

Sec. 8. A crime or public offence is an act or omission for- 
bidden by law, and to which is annexed, upon conviction, either 
of the following punishments: 

1, Death: 2, Imprisonment: 3, Fine: 4, Removal from office; 
or, disqualification to hold and enjoy any office of honor, 


trust or pront under this Territory. 


Sec. 4. Public offenses are divided into, 1, Felonies ;‘and 2, 


Misdemeanors. 

Sec. 5. A felony is a public offence, punishable with death, 
or which is, or in the discretion of the court may be, punish- 
able by imprisonment in a penitentiary. 

Sec. 6. Every other public offense is a misdemeanor. 

Sec. 7. No person can be punished for a public offense, ex- 
cept upon legal conviction in a i apurt having Jurisdiction 


- thereof. 


Sec. 8. Every public offense must be prosecuted by indict- 
ment or information, except, 1, Where proceedings are had for 
the removal of a civil officer of the Territory, on an impeach- . 
ment by the House of Representatives, for willful or corrupt 
misconduct in office ; 

2, Where proceedings are had for the removal of justices of 
the peace; 

8, Offences arising in the militia, when in actual service ; and 
in the land and naval forces in time of war, or which this Ter- 


‘ritory may keep, with the consent of Congress, in time of 


peace; ; 
‘4, Petit larceny, not charged as a second offense; 
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5, Assault and battery, not charged to have been committed 
riotously, or upon a public officer in the execution of his duties ; 

6, Poisoning, killing, maiming, wounding, or end beating 
an animal ; 


_ 7, Racing animals, within one mile of the place where a 
court is held; 

8, Committing a willful trespass, or severing any produce or 
article from the freehold, not amounting to grand larceny ; 

9, Selling poisonous substances, not labelled as required by 
statute 

10, Maliciously removing, altering, defacing, or cutting 
down monuments or marked trees ; 

.11, Maliciously breaking, destroying or removing mile- 
stones, mile boards or. Sude=vOnEE or altering an RPI 
thereon. 

Sec. 9. The proceeding, by which a party charged with a 
public offense is accused and brought to trial and punishment, 
is known as a criminal action. 


Sec. 10. A criminal action is prosecuted in the name of the 


people of the Territory of Dakota as a party, against the party 
charged with the offense. : 


Sec. 11. The party prosecuted in a criminal action is desig- 
nated i in this code as the defendant. 

Sec. 12. Ina criminak action the defendant is entitled, 1 
To a speedy and public trial; 2, To be allowed counsel, as in 
civil actions ; or he may appear and defend in person and with 
counsel; and 8, To produce witnesses in his behalf, and to be 
confronted with the witnesses against him in the presence of the 
court; except that where the charge has been-preliminarily 
examined before a magistrate, and the testimony reduced by 
him to the form of a deposition, in the presence of the defendant, 


who has, either in person or by counsel, cross-examined, or had. 


an opportunity to cross-examine the witness, or where the tes- 


8 


Criminal action 
defined. 


Parties toa ` 
criminal-action 


Party known as 
defendant. 


Rights of 
defendant. 


timony of a witness on the part of the people, who is unable to i 


give security for his appearance, has been taken conditionally, 
according to sections 179 and 180, the deposition of the witness 
may be read upon its being satisfactorily shown to the court 


that he is dead or ivsane, or cannot with due diligence be found 
in the Territory. 
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Second prose- Sec, 13. No person can be subjected to a second prosecution 


cution for ft 


sama offense ; e 
Serr for a public offense for which he has once been prosecuted and 
duly convicted or acquitted. 
No parson Sec. 14. No person can be compelled, in a criminal action, 
compelled to be . . . A . 
witness against tO be witness against himself; nor can a person charged with a 
himself. ; n © ye 
public offense be subjected before conviction to any more- 


restraint than is necessary for his- detention to answer the 


charge. 
Persons, how ec. 15. No person can be convicted of a public offense, 
tne where he is entitled to a trial by jury, unless by the verdict of 
a jury accepted and recorded by the court, or upon a plea, of 
guilty. ü 


PART TI. 


OF THE COURTS HAVING ORIGINAL JURISDICTION IN CRIMINAL. 
ACTIONS 


Title I. Of courts of original criminal jurisdiction in. general. 
Il. Of the court for the trial of impeachments. 
III. Of the courts of districts. 
IV. Of the. justices courts. 


TITLE I. 
OF THE COURTSOF ORIGINAL CRIMINAL JURISDICTION IN GENERAL. 


Section i6. The courts of original criminal jurisdiction. 


Oourts haring DEC. 16. The following are the courts of justice in. this Ter- 
fafiition.  tisory having original jurisdiction of criminal actions: 1, The 
court for the trial of impeachments; 2, The district courts; 3, 
The justices courts. They are eourts of recoad, except the: 


justices courts.. 
TITLE IT. 
OF THE COURT FOR THE TRIAL, OF IMPEACHMENTS., 


Section 17. Its jurisdiction. 
18. Members of the court.. 


19, Presiding officers.. 
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Section 20. Clerk-and officers. 
‘21. Time of holding the court. - 
22. Oath to members of the court. - 
23. Compensation of members and officers of the court. 


Sec. 17. The-court fer the trial of impeachments has power Tts jurisdiction, 
‘to try impeachments, when presented by the House of Repre~ 
sentatives, of all civil officers of. the Territory, except justices 
. of the peace, for willful and corrupt misconduct in office. 

Sec. 18. The court is composed of the president of the coun~ The: Gourt, 
cil and the councilmen, or a majority of them. 

Sec. 19. The president of the council is the presiding officer Presiding officers ` 
‘of the court. 

Sec. 20. The secretary and officers of the council are the piei ana 
‘clerk and officers of the court for the trial of impeachments. 

Sec. 21. There are no stated terms of this court; but upon gine of helding 
the delivery of an impeachment from the House of Repres 
sentatives, the president of the council must cause the court to : 
be summoned to meet at the capitol in the city of Yankton, on 
a day not less than thirty nor more than sixty days from the 
‘day of the delivery of the articles of impeachment. 

Sec. 22. At the time and place appointed, and before the Oath et members 
court proceeds to act on the impeachment, the secretary must 
administer to the presiding officers, and the presiding officers to 
each of the members of the court then present, an oath or 
affirmation truly and impartially to hear, try and determine, the 
impeachment ; and no member of the court can act or vote upon 
_ the impeachment, or any question arising thereon, without 
having taken this oath or affirmation. 


Sec. 23. When the court is held during the recess of the Compensation of 
i members and 


legislature, the president of the council, the councilmen, and °%**: 
the secretary and officers of the court; are entitled to the same 
compensation for their attendance thereon, and for traveling _ 

to and from the place where it is held, as is allowed them at a 


ii a 


meeting of the council. 


Courts of 
District or 
County. 


Its jurisdiction, 


Oourta of justices 
of the Pease. 
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TITLE IIL 


OF THE COURTS OF DISTRICTS. 


Section 24, Courts of district or county. 
25. Its jurisdiction, 


Sec. 24. There is in each of the distriets of this Terris 
tory, a court denominated the district court with the jurisdic- 
tion conferred by the next three sections, and no other. But 
nothing contained in this séction affects its jurisdiction in ac- 
tions, or proceedings now pending therein. The district court 
may be held in several different counties in the same district, 
as the legislature may direct. 

Sec. 25. The district court has jurisdiction : 

1, To inquire, by the intervention of a grand jury or by the 
imformation of the district attorney, of all public offenses 
committed or triable in the county or district for which the 
court may be held; 

2, To inquire into the cause of the detention of persons ims 
prisoned in the jail of the county or-district, and make an order 
for their re-commitment or discharge, or otherwise, according 
to law ; 

3, To exercise the powers jonbii upon it by other pro- 
visions of this code. 


TITLE FV. 


THE COURTS OF JUSTICES OF ‘THE PHACE, 
Section 26. Courts of justices of the peace. 


Sec. 26. The justices courts have jurisdiction concurrent 
with the district court, of all misdemeanors committed in their 
respective counties where the maximum punishment fixed by 
law does not exceed a fine of one hundred dollars or imprison- 
ment in the county jail for a period of thirty days, or both 
such fine and imprisonment. 
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PART II. 


OF THE PREVENTION OF PUBLIC OFFENSES. 


Title I.- Of lawful resistance. 
II. Of the intervention of officers of justice. 


. TITLET, 
OF LAWFUL RESISTANCE. 


Chapter I. General provisions. 
IT. Resistance by the party about to be injured. 
TII. Resistance by other parties. 


CHAPTER I. 
GENERAL PROVISIONS RESPECTING LAWFUL RESISTANCE. 


* Ssction 27. Lawful resistance by whom made. 


Sec. 27. Lawful resistance to the commission of a public 4 tawfol 
offense may be made: 

1, By the party about to be injured ; 

2, By other parties. 


CHAPTER II. 
RESISTANCE BY THE PARTY ABOUT TO BE INJURED. 
Section 28.° In what cases, and to what extent. 


Sec. 28. Resistance sufficient to prevent the offense, may | In what cases, 
o what extent. 
be made by the party about to be injured: 
1, To prevent an offense against his person: 
2, To prevent an illegal attempt, by tore; to take or injure 
property in his lawful possession, - 
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CHAPTER IIT. 
RESISTANCE BY OTHER PARTIES. 


Section 29, In what cases. 


In what cases. Sec. 29. Any other person, in aid or defence of the per- 
son about to be injured, may make resistance sufficient to pre: 
vent the offense. 


- TITLE II. 


OF THE INTERVENTION OF THE OFFICERS OF JUSTICE. 


Chapter I. Intervention of public officers in general. 
II. Security to keep the peace, ' 
III. Police in cities and villages, and their attendance at ex- 
posed places, | 
IV. Suppression of xiots. 


CHAPTER I. . 


INTERVENTION OF PUBLIC OFFICERS IN GENERAL. 


Section 80. In what cases. 
31. Persons acting in their aid, justified. © 


Sec. 80. Public offenses may be prevented by the interven- 
tion of the officers of justice: 

1, By requiring security to keep the peace; 

2, By forming a police in cities and villages, and by requir- 
ing their attendance in exposed places ; . 

3, By suppressing riots. 


In what cases. 


Persons, when Sec. 31. When the officers of justice are authorized to act 

ustinede . . . 

A in the prevention of public offenses, other persons, who by 
their command, act in their aid, are justified in so doing. 


CHAPTER II. 


SECURITY TO KEEP THE PEACE. 


Section 32. Information of the threatened offense. 
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Section 33. Warrant of arrest. 
| 34, Proceeding, on complaint being controverted. 
35. Person complained of, when to be discharged, 
36, Security to keep the peace, when required. 
37. Effect of giving or refusing to give security. 
38. Persons committed for not giving security, how dis- 
charged. 
39. Undertaking to be transmitted to court. 
‘40. Security when required, for assault, &c., in presence of 
a court or magistrate. B 
41. Appearance of party bound, upon his undertaking. 
42, Person bound, may be discharged, if complainant does 
not appear. 


> 


43. Proceedings in court, on appearance of ‘both parties. 
44. Undertaking, when broken. E 


45. Undertaking, when, and how to be prosecuted. 
` >46. Evidence of -b-each. ~ 


47. Security for the peace, not required, except according 
to this chapter. 


Sec. 32. ‘An information verified by the oath of the coms Informatio or 
iplainant, may be laid before any of the magistrates mentioned in ofenses 
section 111, that a person hes threatened to commit an offense i 
against the person or property of another. 

Sec. 33. If it appear from the information that there is Warata 
just reason to fear the commission of the offense threatened, j 
by the person complained of, the magistrate must issuca war~ 
rant, directed generally to the sheriff of the county, or any 
constable, or marshal or policeman of the city or town, reciting 
the substance of the information, and commanding the officer 
forthwith to arrest the person complained of, and bring him 
before the magistrate of the county. 

Sec. 34. When the person complained of is brought before Te veer 
the magistrate, if thé charge be controverted, the magistrate comteverted. 
must take testimony in relation thereto. The evidence must 
be reduced to writing, and subscribed by the witnesses. 


Sec. 35. If it appear that there is no just reason to fear the Ferson oy 


‘commission of the offense alleged to have been thréatened, the 
person compiained of must be discharged.. 


10 


Security to keep 
the peace, when 
required. 


a 
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Sec. 36. If, however, there be just reason to fear the com: 
mission of the offense, the person complained of may be re- 
quired to enter into an undertaking; in such sum, not exceed- 
ing one thousand dollars, as the magistrate may direct, with 
one or more sufficient sureties, to abide the order of the next 
district court of the county, and in the mean time to keep the 
peace toward the people of this Territory, and particularly to- 


= wards the complainant, > 


Giving or refus- 
ing security, 
affects of, 


Person 
eommitied, how 
discharged, 


Undertakivg to 
be transmitted 
to Court, 


Security, when 
required for 
assault, &c., in 
presence of court 


Appearance of 


party bound, 


„upon his under- 


taking, 


Person bound, 
when discharged 


Proceedings in 
Court on appear- 
ance of both 
parties 


Sec. ƏT. If the undertaking required by the last section be 
given, the party complained of must be discharged. If he do 
not give it, the magistrate must commit him to prison, specify~ 
ing in the warrant the requirement to give security, the 
amount thereof, arid the omission to give the same. 


Sec. 38. If the person complained’ of be committed for 
not giving security, he may be discharged by any justice of the 
peace of the county or police or special justice of the city, | 
upon giving the same. 

Sec. 89. An undertaking given as provided in section 67, 
must be transmitted by the magistrate to the next district court 
of the county. 


Sec. 40. A person who in the presence of a court or mag- 
istrate, assaults or threatens to assault another, or commit an 
offense against his person or property, or who contends with 
another with angry words, may be ordered by the court or 
magistrate to give security as provided in section 86, or if he 
refuse to do s0, may be committed as provided in section 8T. 


Sec. 41. A person who has entered into an undertaking to 
keep the peace, must appear on. the first day of the next term 
of the district court of the county. Ifhe do not, the court may 
forfeit his undertaking, and order it to be prosecuted unless 
his default be executed, 


Sec. 42, If the complainant do not appear, the person com. 
plained of. may be discharged, unless good cause to the con- 
trury be shown. 

Sec. 43. Ff both parties appear, the court may hear their 
proofs and allégations, and may either discharge the under- 
taking, or require a new one, for a time not exceeding one 
year. . 
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Sec. 44. An undertaking to keep the peace is broken, on the Undertaking, 


failure of a person complained of to appear at the district - 


court as provided in section 41, or upon his being convicted of 
a breach of the peace. 


Sec. 45. Upon the district attorney producing evidence of Undertaking, 
such conviction to the district court to which the undertaking prosecuted 
is returned, that court must order the undertaking to be pross 
ecuted; and the district attorney must thereupon commence 


an action upon it in the name of the people of this Territory. 


Sec. 46. In the action, the offense stated in the record of Evidence of 
conviction must be alleged as the breach of the undertaking, 


and is conclusive evidence thereof. | 


Sec. 47. Security to keep the peace or to be of good be, Security for the 
peace not requi- 


avior r : i 19 red except ac- 
havior, cannot be required, except as prescribed in this red, except ao: 


chapter. chapter 


CHAPTER III. 
POLICE IN CITIES AND THEIR“ ATTENDANCE AT EXPOSED PLACES. 


Section 48. Organization and regulation of the police. — 
49. Force to preserve the peace, at public meetings, when and 
how ordered. : 


Sec. 48. The organization and regulation of the police in organization 
. . - . e . and regulation 
the cities and villages in this Territory, are governed by spe- or the Police 
cial statutes. 


Sec. 49. The mayor or other officer having the direction of Forcetopresery@ 
the police in a city: or village, must order a force, sufficient to YY meetings 
preserve the peace, to attend any public meeting, when he is 


satisfied that a breach of the peace is to be apprehended. 


CHAPTER IV. 


SUPPRESSION OF RIOTS. 


Section 50. Powers of sheriff or other officer in overcoming resist- 
ance to process. 
51. His duty to certify to court the name of registers and 
their abettors. ` 
52. Duty of a person commanded to aid the officer. 
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‘Section 53. When governor to order out a military force to aid ir 
executing process. 
54. Magistrates and officers to command rioters to disperse. 
55. To arrest rioters if they do not disperse, 
56. Consequences of refusal tv aid the magistrate or officers. 
57. Consequences of neglect er refusal of a magistrate or 
oticer to act. | 


s 


58. Proceedings, if rioters do not disperse. 

59. Officers who may order out the military, 

60. Commanding officer and troops to obey ‘the orders. 

‘61. Armed force to obey orders. 

‘62, Conduct of the troops. 

‘68. Governor may, in certain cases, proclaim a county in a 
state of insurrection. 

64. May revoke the proclamation. 

§5, Consequences of resisting process, after a-county is prox 
elaimed.in a state of insurrection. | 


Sec. 50. When a sheriff or other public officer, authorized te 


‘execute process, finds, or has reason to apprehend that resist- 


ance will be made to the execution-of the process, he may coms 
mand as many male inhabitants of his county as he may think 
proper, and any military company or companies in the county, 
armed and equipped, to assist him in overcoming the resistance, 
and if necessary, in seizing, arresting, and confining the res 
sisters and their aiders and abettors, to be punished according 


‘to law. 


Sec. 51. The officer must certify to the court from which 
the process issued, the names of the resisters and their aiders 


and abettors, to the end thas they may be proceeded against for 


contempt. 


Sec. 52. Every person commanded by « a public officer to as- 
sist him in the execution of process, as provided in section 50, 
who, without lawful cause, refuses or neglects te obey the coma 
mand, is guilty of a misdemeanor. 


Sec. 58. If it appears to the governor, that the power of the 
county is not sufficient to enable, the sheriff to execute process 
delivered to him, he must, on the application of- the sheriff, 


_ order such a military force from any other county or counties, 


ag is necessary. ; Oe 
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Sec. 64. When persons to the number of twelve or more, ae 
armed with dangerous weapons, orto the number of thirty or 
more, whether armed or not, are unlawfully or riotously assem- 
bled in a city, or village or town, the sheriff of the county. and 
his under sheriff and. deputies, the mayor and aldermen of the 
city, or the supervisor of the town, or president or chief exec~ 
utive officer of the village, and the justice of the peace or the- 
police justices of the city, village or town, must go. among the- 
persons assembled, or as near to them as possible, and command 
them, in the name of. the people of. this LET immediately 
to disperse. 


Sec. 55. If the persons assembled: do not immediately dis~ To arrest rioters- 
if they do not 
perse, the magistrates and officers must arrest them or cause disperse 
them to be arrested, that they may be pnnished according to 
law; and for that purpose, may command the aid of all perx - 


sons present or within the county. 


Sec. 56. If a person so- commanded'to aid the magistrates or consequence 
officers, neglect to do so, he is deemed one of the rioters, and" ** 
is punishable accordingly. | 

Sec. 57. If a magistrate. or officer having notice of AN UNS Neglect of officer 
lawful or riotous assembly, mentioned in section 54, neglect to. consequences of 
proceed to the place of the assembly, or as near thereto as he 
can with safety, and to exercise the authority with which he is. 
invested for suppressing the same and arresting the offenders, 
he is guilty of a misdemeanor. 


Sec. 58. If the persons assembled, and commanded to dis- proceedings it - 
perse, do not immediately disperse, any two of the magistrates eee 
or officers mentioned in section 54, may command the aid of a 
sufficient number of persons, and nay proceed in such manner 
as in their judgment 1 is necessary, to disperse the assembly and. 


arrest the offenders. 


Sec. 59. When there is an unlawful or riotous assembly, with nr EENEN 
intent to commit a felony, or to offer violence to persons or Military 
property, or to resist: by force the laws of the Territory, and 
the fact is made to appear to the governor, or to a judge of the 
supreme court, or toa eounty judge, or to the sheriff of the 
county, or to the mayor, recorder or city judge of a eity, either 
of those officers may issue an order directed to the command~ 
ing officer of a division, brigade, regiment, battalion or com 
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pany, to order his command,-or any part of it, (describing the 
kind and number of troops,) to appear at a specified time and 
place to aid the civil authorities in suppressing violence, and 
enforcing the law. 


Sec. 60. The commanding officer to whom the order is given 
must forthwith obey it; and the troops required must appear 
at the time and place appointed, armed and equipped with am~- 
munition as for inspection. | 

Sec. 61. When an armed force is called out for the purpose 
of suppressing an unlawfal or riotous assembly, it must obey 
the orders in relation thereto,. of either of the officers men 
tioned in section 59. 


Sec. 62, The commanding officer must act entirely on the de- 
fensive, not suffering his men to-fire, and permitting them to 
use their edged or pointed weapons only to repel actual vios 
lence, except in one of the following cases: 

1, If an attack be made on any of the troops, by which his 
life is in danger, or if an attempt be made to diserm him, 
which he cannot otherwise avoid, he may defend himself by 
discharging his fire-arms 5 

2, If a general attack z made by the rioters upon the troops - 
with fire-arms, missiles or other weapons, by which their lives 
are indiscriminately put in danger, the commanding of€cermay 
order the troops to fire; but not until an endeavor has beer 
made to disperse the rioters by means less dangerous to persons 
who may be engaged in the riot; 

8, If the troops cannot be. placed between the rioters and 
the persons or property which they apparently. intend to ate 
tack, and the illegal purpose of the riot be persevered in by 
means evidently dangerous to the lives and property of others, 
although no attack be made on the troops themselves, the mag- 
istrates or officers mentioned in section 09, or any two of them, 
may direct the commanding officer to disperse the ricters, 
which he is authorized to do by ordering the.troops, first to use 
the bayonet or sword, and if they prove ineffectual to disperse 
the assembly, but not otherwise, then to PESANTE their fire- 
arms against them,; i l 

4, The troops must not be brouaht up to the place, until 
after the magistrate or other officer has proclaimed the office 
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which he holds, and ordered the assembly to disperse ; nor can 
they make a discharge of fire arms against the rioters, until 
after a signal given by three discharges in rapid succession, 
with blank cartridges, and the lapse of a reasonable time there- 
after ; 

5, Every endeavor must be used, both by the magistrates 
and civil officers, and by the officer commahding the troops, 
which can be made consistently with the preservation of life, 
to induce or force the rioters to disperse, before an attack is 
made upon them ‘by which their lives may be endangered, 


Sec. 63. When the governor is satisfied that the execution of 
civil or criminal process has been forcibiy resisted in any coun 
ty, by bodies of men; or that combinations to-resist the exe- 
cution of process by force, exist in any county, ani that the 
power of the county has been exerted, and has not been suffis 
cient to enable the officer having the process, to execute it, he 
may, on the application of the officer, or of the district attor- 
ney or the county judge of the county, by proclamation to be 
published in the territorial paper, and in such papers in the 
county as he may direct, declare the county to be in a state of 
insurrection, and may order into the service of the Territory 
such number and description of volunteer or uniform compan- 
ies, or other militia of the Territory, as he may deem necessa: 
ry, toserve for such term, and under the command of such ofti- 
cer or officers, as he may direct. 


Sec. 64. The governor may, when he thinks proper, revoke 
the proclamation authorized by‘the last section, or declare that 
it shall cease, at the time and in the manner directed by him. 


' Bec. 65. A person who, after the publication of the procla- 
mation authorized by section 63, resists or aids in resisting, the 
execution of process in a county declared to bein a state of in~ 
surrection, or who aids or attempts the rescue ór escape of an- 
other from lawful custody or confinement, or who resists or 
aids in resisting, a force ordered out by the governor to quell 
or suppress an insurrection, is guilty of a felony, and is pun~ 
ishable by imprisonment in the territorial prison for ‘not less 
than two years. 

aie 
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PART TI. 


OF JUDICIAL PROCEEDINGS FOR THE REMOVAL OF PUBLIC: OFFI- 


CERS, BY IMPEACHMENT OR OTHERWISE, 


Title I. Of impeachments.. 


Section 66. 


67. 


gl. 


Pm peachmanty. Sec. 66. 


to whom 


TI. Of the removal of justices .of the peace, police justices 


5: 
and justices. ef justices’ courts and. their clerks. 


TITLE I. 


OF IMPEACHMENTS: 


mpeachment to be delivered to president of council, 
Court to be summoned, and copy.of impeachment served: 
on defendant. l 


. Service, how made, ° 
. Proceedings if defendant does. not appear. 
. Defendant may object to sufficiency of, or deny impeach-. 


ment. 


. Form of objection or denial. 


Proceedings thereon.. 


. Trial. 
. Two-thirds necessary. to conviction. 


76. Judgment on conviction, how pronouneed.. 


. Nature of the judgment. 
. Effect of judgment of suspension. 
. Judicial officer, when impeached, disqualified to act. 


until acquitted. 


. Presiding officer; when president of the: council is im.. 


peached. 
Impeachment not a kar to indictment. 


i 


When a civil officer of the Territory is impeached 


slivered by the assembly for willful or corrupt misconduet in office, the- 
articles of impeachment must be-delivered to.the president of 


the council. . 
fourtsammonea Sec. 67. The president of the council must thereupon cause- 


aad sopy served. 


the court to be summoned to meet at the capitol, in the city of 


Yankton, on a day not less than thirty nor more than sixty: 
days from the day of delivery of the articles of impeachment. 
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- He must also cause a-eopy of the articles of impeachment, 


with a notice to appear and answer the same at the time and 
place appointed for the meeting of the court, to be served on 
the defendant, not less than twenty days before the day fixed 
for the meeting of the court. 7 


Sec. 68. The service must be upon the defendant personally, Service, how 
or if he cannot, upon diligent inquiry; be found in the Ter-~ ma 3e 
ritory, the eourt, upon due proof of that fact, may order that 
publication may be made in such manner as it deems proper, of 
a notice requiring him tp appear at a specified time and place, 
and answer the articles sf impeachment. - 


Sec. 69. Ef the defendant do not appear, . the court, upon Proceedings if 
proof of service or publication as provided. in the last two sec- notappear 
tions, may of their own motion, or for cause shown, assign an= 
other day for hearing the impeachment; or may then, or at 
any other time which it may appoint, proceed, in the absence 


of the defendant, to. trial and judgment. 


Seg..70, When the defendant appears, he must answer the whens defendant 
articles of impeachment; which he may do, either by object. "7°" 
ing to their sufficiency, or of any article therein, or by deny- 
ing the truth of the same, 


Sec. 71. Hf the defendant object to the sufficiency of the Form ot 
objection . 
impeachment, the objection must be in writing, but need not 


` be in any. specific form ; it being sufficient, if it present intelli- 


gibly the grounds. of the objection. If he deny the truth of 
the impeachment, the denial may be oral, and without oath, 
and must be entered upon the minutes. 

Sec. 72. If an objection to the sufficiency of the impeach- Proceedings 
ment be not sustained by a majority of the members of the 7°” 
court who heard the argument, the defendant must forthwith 
answer the articles of impeachment. If he plead guilty, or ao 
refuse to plead, the court must render judgment of conviction 
against him. If he deny 1 the matters charged, the eourt must, 
at such time as they may appoint, proceed to-try the impeach~ 
ment. - 

Sec. T3- The oath or affirmation. prescribed by section 22, trial 
having been administered, the court must proceed to” try and 


determine the impeachment, and may adjourn the trial from 
time to time. 
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A ee Sec. 74. -The defendant cannot be convicted on impeach: : 
Conyac ment, without the concurrence of two-thirds of the members 


present; and if two. thirds of the members present do not con> 
cur in a conviction, he must be declared acquitted. 

ARET how Sec. 75. After conviction, the court must immediately, or at 
such other time as it may appoint, pronounce judgment in the 
form of a resolution, entered upon the minutes of the court. 
The vote upon the passage thereof must be taken by yeas and 
nays, and must also be entered upon the minutes. 

Same Sec. 76. On the adoption of the resolution, by a majority of 
the members present who voted on the question of cic 
or conviction, it becomes the judgment of the court. 

Nature of Sec. 77. The judgment may be, that the defendant be suss 
pended and removed from office, or that he be removed from 
office and disqualified to hold and enjoy a particular office or 
class of offices, or any office of honor, trust or profit, under 
this Territory. : 

Efect of ` Sec. 78. If judgment of suspension be given, the defendant 

es during the continuance thereof, 1s disqualified from’ receiving 
the sglary, fees or emoluments of his office. 


oe Sec. T9. A judicial officer cannot exercise his office after 
e 

disqualified being impeached, until he is acquitted, 

Notice given Sec. 80: If the president of the council be impeached, no~ 


tice of the impeachment must be immediately given to the 
council by the House of Representatives, that another presi» 
dent may be chosen. 
Indictment not Sec. 81. If the offense for which the defendant is impeached 
barred 
be the subject of an indictment, the indictment 1 1s not barred by 
the impeachment. 


| > TITLE ÏI. 


OF THE REMOVAL OF JUSTICES OF THE PEACH. 


Section 82. Accusation to be presented to the presiding judge of the 
court. — 
83. Form aad verification of the accusation. l 
84. To be transmitted to district attorney, and copy to be 
served on defendant, with notice to appear and answer. 


Los 
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Section 85. Proceedings, if defendant do not appear, . l p% 

86. Defendant may object to or deny the accusation. 

87. Form of the objection. 

88. Manner of denial. 

89. If objection overruled, defendant to answer forthwith. 

90. Proceedings upon ploa of guilty, refusal to answer, or 

denial. iia 


91. Judgment upon convictien, aid its form. 


Sec. 82. An accusation in writing against a justice of the Accusation to 
i 7 e . whom presented 

peace, for willful or corrupt misconduct in office may be pre- 
sented to the presiding judge of the district court of the coun- 
ty in or for which the officer aecused is elected or appointed. l 

Sec. 83. The accusation must state the offense. charged, in What accusation 
ordinary and concise language, without repetition and ia such =e 
manner as to enable a person of common understanding to 
know what is intended , and must be verified by the oath of the 
person making it, to the effect tnat he believes the charges 
therein contained, to be true. 


Sec. 84. After receiving the accusation, the judge to whom ro whom the 
` it is delivered must forthwith cause to be transmitted transmitted 
to the district attorney of the county, who must 

cause alcopy thereof to be served upon the de: Copy served 
fendant, and require by written notice, of not less 

than twenty days, that he appear before the district court of 7 
the county, and answer the accusation, at a specified time, 

which must be either at a term of the court, or at any other 

time appointed by the presiding judge, by a written order filed © 

with the clerk. 

Sec, 85. The defendant must appear at the time acute Proceedings ff 
in; the notice, and „answer the accusation, unless, for sufficient appear peer 
cause, the court assigns another day for that purpose.‘ If he 
do not appear, the court may proceed to hear and determine 
the accusation in his absence. | : 

Sec. 86. The defendant may answer the accusation either bF petendant may 
objecting to the sufficiency thereof, or of any article therein, or "™®' 
by denying the truth of the same. 

Sec. 87. If he object to the legal sufficiency of the ACCU Formof 
sation, the objection must be in writing, but need nôt be in any al 
specific form; it being sufficient if it present teeny. the 
ground of the objection. 


i 
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Sec. 88. If he deny the truth of the accusation, the denial 
may be oral and without oath, and-must be entitled upon the 
minutes. 

Sec. 89. If an objection to the sufficiency of the accusation 
be not sustained, the defendant must answer the accusation 
forthwith. 

Sec. 90. If the defendant plead guilty, :or refuse to answer 
the accusation, the court must rénder judgment of conviction 
against him. If he deny the matters charged, the court must 
proceed to try the accusation. 

Sec. 91. Upon a conviction, the court must’pronounce judg- — 
ment that the defendant be removed from office. But to war~ 
rant a removal, the judgment must be entered upon the mins 
utes, assigning therein the causes of removal. 


PART IV. 


-~ 


OF THE PROCEEDINGS IN CRIMINAL ACTIONS PROSECUTED BY 
INDICTMENT. 


Title I. Of the local jurisdiction of public offences. 
II. Of the time of commencing criminal action. 
IIl. Of the information, and proceedings thereon to the com. 
mitment, inclusive, s 
IV. Of the proceedings after çommitment, and before in- 
dictmient. 
V. Of the indictment. 
VI. Of the proceedings on the indictment before trial. 
VII. Of the trial. 
VIII. Of the proceedings atter trial, and before judgment. 
IX. Of the judgment and execution. 
X. Of appeals. 
XI. Of miscellaneous proccedings, 


’ TITLE I, 
OF THE LOCAL JURISDICTION OF PUBLIC ORFENSES. — 


Section 92. Jurisdiction of offenses committed in this Territory. 
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Section 98. When the offense is commenced without, but consum- 
l mated within the Territory. - 
94. When an inhabitant of this Territory is concerned in a 
duel out of.the same, and a party wounded dies 
therein. 


95. When an inhabitant of this Territory leaves the same 


to elude the statu‘es against dueling. 

96. When’ an offense is committed partly in one county and 
partly in another. 

97. When an offense is committed on the boundary of two 
or more counties, or within five hundred yards 
thereof. 

98. Jurisdiction of an offense on board a vessel. -` 

99. Of indictment for kidnapping, enticing away a child or 
abduction. 

100. Of indictment for bigamy or incest, when committed in 
one county and defendant apprehended in another. 

101. When property is feloniously taken in one county and 
brought into another. 

102. Of an indictment against an accessory after the fact. 

103. Conviction or acquittal in another Territory or-State, a 
bar, where the jurisdiction is concurrent. 

104. Conviction or acquittal in another county; a bar, where 
the jurisdiction is concurrent. i 


- 


Sec. 92. Every person, whether an inhabitant of this or any 
other Territory, State or' county, or district of the United 
States, is liable to punishment, by the laws of this Territory, 
for a public offense committed by him therein, except where it 
is by law cognizable exclusively in the courts of the United 
States. 


Sec. 93. When the commission of a public offense comx 
menced without this Territory, is consummated within its bound- 
aries, the defendant is liable to punishment thereof í in this Ter~ 
ritory, though he were out of the Territory at the time of the 
commission of the offense charged, if he consummated it in 
this Territory through the intervention of an innocent or guilty 
agent, or by any other means proceeding remy from him 
self; and in such case, the jurisdiction is in thé county in 
which the offense is consummated. 
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Sec. 94. When an inhabitant or resident of this Territory, 
by previous appointment or engagement, fights a duel, or is 
concerned as second therein, out of the jurisdiction of this Ter- 
ritory, and in the duel a wound is inflicted upon a person 
whereof he dies in this Territory, the jurisdiction of the offense 
is in the county where the death happened. 


Sec. 95. When an inhabitant of this Territory shall have 
left the same for the purpose of eluding the operation of the 
provisions of the statutes relating to dueling and challenges to 
fight, with the’ intent or for the purpo3e of doing any of the 
acts prohibited therein, the jurisdiction is in the county of 
which the offender was an inhabitant when the offense was com: 
mitted, or in any county in which in the opinion of the governe 
or, the evidence can be most conveniently obtained and pro: 
duced, to be designed | designated] by him by a written appoint- 
ment, filed in the office of the clerk of that county. 


Sec. 96. When a public offense is committed, sartly in oae 
county and partly in’another county, or the acts or effects 
thereof, constituting or requisite to the consummation of the 
offense, occur in two or more counties, the jurisdiction is in 
either county. 

Sec. 97. When a public offense is committed on the boundary 
of two or more counties, or within five hundred yar ds thereof, 
the jurisdiction is in either county. . 

Sec, 98. When an offense is committed in this Territory, on 
board a vessel navigating a river, lake or canal, or lying therein 
in the prosecution of her voyage, 
county through which the vessel is tavigated in the course of 
her voyage, or in the county where the voyage terminates. 


the jurisdiction is in any - 


Sec. 99. The jurisdiction of an indictment— 

1, For forcibly and without lawful authority seizing and . 
confining another, or inveigling or kidnapping him with intent 
against his will, to cause him to be secretly eonfined or impris- 
oned in this Territory, or to be sent out of the Territory, or to 
be sold asa slave, or in any way held to service, or of selling 
or in any manner transferring for a term the services cr labor 
of a black, mulatto, or other person of color, forcibly taken, 
inveigled or kidnapped from this Territory, to any other Terrie 
tory, place or country; or i 
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2, For decoying, or taking, or enticing away a child under 
the age of twelve years, with intent to detain and conceal it 
from its parent, guardian, or other person having lawful charge 
of the child; or - 

8, For inveigling, enticing or t taking away an unmarried fe- 
male of previous chaste character, under the age of; twenty- 
one years, for the purpose of prostitution ; 

[s in any county in which the offense 1s committed, or into or 
out of which the person, upon whom the offense was comit- 
ted, may in the commissioa of the offense, have been brought, 
or in which an act was done by the lefendant in instigating, 
procuring, promoting, aiding or in being an accessory to the 
commission of the offense, or in abetting the parcies concerned 
therein. 


Sec. 100. When the offense cither of bigamy or of incest is 


committed in one county, and the defendant is apprebended in < 


another, the jurisdiction is in cither county. 

Sec. 101. When property feloniously taken in one county, 
by burglary, robbery, larceny or embezzlement, has been 
brought into another, the jurisdiction of the offense is in-either 
county. Butif, before the conviction of the defendant in the 
latter, he be indicted in the former county, the sheriff of the 
latter must upon dewand deliver him to the sheriff of the for- 
mer county, upon being served with a copy of the indictment, 
and upon a receipt endorsed thereon by the sheriff of the for- 
mér county, of the body of the defendant; and is, on filing 
the copy of the indictment and the receipt, exonerated from all 
liability in respeet to the custody of the defendant. 

Sec. 102. In the case of un accessory after the fact in the 


commission, of a public offense, the jurisdiction is in the county 3 
where the offense -of the accessory was committed, notwith- - 


standing the principal offense was committed in another 


county. 


Sec. 103. When an act charged as a public offense, i is within 
the jurisdiction of another Territory, county cr State as well 
as of this Territory, a conviction or acquittal thereof in the for- 
_ mer, is a bar toa prosecution or indictment therefor in this 


- ^ 


Territory. . ' 
3* - 


I 
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on Sec. 104. When an offense is in the jurisdiction of two or 
another-county more counties, a conviction or acquittal thereof in one county, 


is a bar to a prosecution or indictment thereof in another, 


i 
f 


TITLE II. 


OF THE TIME OF COMMENCING CRIMINAL ACTIONS. 


Section 105. Prosecution for murder may be cpm penced: ab apy 
time. 

106. Limitation of two years, in indictment for personating 
another and marrying in such assumed character, 
and for abduction and seduction. 

107. Limitation of three years, in all other cases, 

108, Exception, when defendant is out of the Territory. 

109. Indictment deemed found, when presented in court 


and filed. 2 % 


Prosecution tor Sec. 105. There is no limitation of time within which a 

murder ; 3 : 
prosecution for murder must be commenced. It’ may be com-~ 
menced at any time after the death of the person killed. 


Limitation ~ Sec. 106, An indictment for a public oftense must be found 
` within two years after its commission, in the following cases: 


1, Falsely representing or personating any. person, and in 
such assumed character marrying another ; 


2, Inveigling, enticing, or fakin g away an unmarried female, 
of previous chaste character, under the age of twenty:five 
years, for the purpose of prostitution; 


8, Seducing and having illicit connection with an unmarried 
female of previous chaste character, under promise of marriage. 


In other cases Sec. 107. In all other cases, an indictment for a public of» 
fense must be found within three years after its commission. 


When defendant Sec. 108. If when the offense is committed, the defendant 
Territory be outof the Territory, the indictment may be found within 
the term herein limited after his coming within the Territory ; 
and no time, during which the defendant is not an inhabitant 
of or usually resident within the Territory, is part of the lim- 


itation. 
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Sec. 109. An indictment is found, within the meaning of Indictment 
the last three sections, when itis duly presented by the grand —¥>™ 
jury in open court, and there received and filed. 


TITLE HI. 


OF THE PRELIMINARY INFORMATION, AND PROCEEDINGS THERE- 
ON To THE COMMITMENT INCLUSIVE. 


Chapter I. Theinformation. 
II. The warrant of arrest, 
III. Arrest by an officer under a warrant. 
IV. Arrest by an officer without a warrrant, 
V, Arrest by a private person. ? 
VI. Re-taking after an escape or rescue. 
VII. Examination of the case, and discharge of the defendant 


or holding him to answer. 


ta 


CHAPTER i. 


7 


THE INFORMATION: 


Section 110. Preliminary information defined. 
lil. Magistrate defined. 
112. Who are magistrates. 


Sec. 110. The preliminary information is the allegation made Tnfornestfon 
to a magistrate that a person has been guilty of some designated 
- public offense. 

Sec. 111. A magistrate is an officer having power to issue a Magistrate 
warrant for the arrest of a person charged with a public offense. 

Sec, 112. The following persons are magistrates : Who ste 

1, The judges of the supreme court; aac 

2, The judge of the probate court ; 

3, Justices of the peace ; 

4, Police and other special justices, appointed or elected in 


a aay. village, or town ; 
5, The mayors and recorders of cities. 
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CHAPTER II, 
THE WARRANT OF ARREST. 


Section 118. Examination of the prosecutor and his witnesses upon 
the information, 
1l4. Form of the warrant, 
115. Name or description of the defendant in the warrant 
and statement of the offense, 
116. Warrant to be directed and executed by a peace officer. 
117. Who are peace officers. 
118, 119. To what peace officers warrant to, be directed and 
when and how to be executed 1m another county.. 
420. Endorsement on the warrant for service in another 
county how and upon what proof to be made. 
121. Defendant to be taken before the magistrate issuing the 
warrant or another magistrate in the game county. . 
122. Defendant arrested for a misdemeanor in another 
county to be taken hefore a magistrate therein and- 
admitted to bail, 
123. Proceedings on taking bail from the detendant in such 
case, 
124. Proceedings where he is admitted to bail in such case 
but bail is not given. 
125. Before what magistrate in the same county defendant 
is to be taken when the magistrate issuing the wars 
- rant is unable to act. 
126. Defendant in all cases to taken before a magistrate 
without delay. 
127. If the defendant be taken before another magistrate 
than the one who issued the warrant, depositions to 
be sent to the magistrate er witnesses to be examined 


Examination of anew. | 
prosecutors : 


witnesses &c, 

Sec. 118. When an information verified by oath or afirma.” 
tion is laid before a magistrate of the commission of a public 
offense, he must, if satisfied therefrom that the offense com- 
plained of has been committed, and that there is reasonable 
ground to believe that the defendant has committed it, issue a 
warrant of arrest. l 
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Sec. 114. A warrant of arrest is an order in writing in the Form ot warrant 
name of the people signed by a magistrate commanding the 
arrest of the defendant and may be substantially in the follow 
ing form: $ 

“County of Yankton [or as the case may be. ] 

“In the name ofthe people of the Territory of Dakota. To 
any sheriff, constable, marshal or policeman in this Territory 
[or in the county of Yankton or as the case may be as provided - 
in sections, 118 and 119.] 

“Information upon oath having been this day laid. before me 
that the crime of [designating it] has been oopmitred, and 
accusing C. D. thereof, i 

“You are therefore commanded forthwith to arrest the above 
named ©. D., and bring him before me, at—[naming the place, ] - 
or in case of my absence or inability to act, before the near est 
or most accessible magistrate in this county. 

‘Dated at the City of Yankton [or as the ease may be, | 
this day of = ,186.” 


E. F. Justice of the peace [or as the case may be. | 


Sec. 115. The warrant must specify the name of the de- wnatwarrant 
fendant, or if it be unknown to the magistrate, the defendant must specify 
may be designated therein by any name. Ft must also statean  ‘ 
offense in respect to which the magistrate has authority to issue 

the warrant and the time of issuing it, and the city, town or 
village where it is issued, and signed by the magistrate with’ 7 


his name of office. 


Sec. 116. The warrant must be directed to and.exeeuted by Warrant to 
whom directe&é 
a peace officer. 


Sec. 117. A peace officer 3 is a sheriff of a county, or a con- who are peace 
cers 


stable, marshal, or policeman of a city, town or village. 


Sec, 118. If the warrant be issued by a judge of the supreme To what officer 
court, or by the presiding judge of a city court, it may be di- warrant dices 
rected generally to any sheriff, constable, marshak or police~ 
"man in the territory, and may be exccuted by any of those 
officers to whom it may be delivered.” 


Sec. 119. If it be issued by any other magistrate, it may be wow executed 
directed generally to any sheriff, constable, marshal, or polices and when 
man in the county in which it is issued, and maybe executed 
in that county, or if the defendant be in another county it way 
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be executed therein, upon the written direction of a magistrate | 
of that county endorsed upon the warrant, signed by him with 
his name of office, ‘and dated at the city, town or village where 
È is made, to the following effect : 

“This warrant may be executed in the county of” [as 
the case may be. | 


Sec. 120. The endorsement mentioned in the last section 
cannot, however, be made unless upon the oath of a creditable 
witness, in writing, endorsed on or annexed to the warrant 
proving the hand writing of the magistrate by whom it was 
issued. ‘Upon this proof the magistrate endorsing the warrant 
is exempted from liability to a civil or criminal action though 
it afterwards appear that the warrant was illegally or im- 
properly issued. 

Sec. 121. If the offense ETE in the warrant be a felony 
the officer making thearrest must take the defendant before the 
magistrate who issued the warrant, or some other magistrate in 
ie same county as provided in section 125. 


Sec. 122. If the oftense charged in the warrant be a misde- 
meanor and the defendant be arrested in another county, the 
officer must upon being required by the defendant, take him 
before a magistrate in that county, who must admit the de- 
fendant to buil and take bail from him accordingly. 


Sec. 123. Qn taking bail the magistrate must certify that 
fact on the warrant, and deliver the warrant and undertaking 
of bail to the officer having charge of the defendant. The 
officer must then discharge the defendant from arrest, and must 
without delay, deliver the warrant and undertaking to the clerk 
of the court at which the defendant is required to appear. 


Sec. 124. If on the admission of the defendant to bail as 
provided in section 122, bail be not forthwith given, the officer 
must take the defendant before the magistrate who issued the 
warrant or some other magistrate in the same county as'pro-- 
vided in the next section. 

Sec. 125. When by the preceding sections of this chapter, 
the defendant is required to be taken before the magistrate 
who issued the warrant, he may, if the magistrate be absent or _ 
unable to act, be taken before the nearest or most accessible 
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magistrate in the same county. The officer must at the same 
time deliver to the magistrate, the warrant, with the return 
endorsed and subscribed by him. 


See. 126. The defendat must in all cases be taken heroe a ee 


trat 
the magistrate without unnecessary delay. E O 


Sec. 127. If the defendant be taken before a magistrate When defendant 
other than the one who issued the warrant, the depositions on ther 


msgistrate than i 
which the warrant was granted must be sent to that magistrate, finna tho. 


issued the 
or if they cannot be procured the prosecutor and his witness Yam} 
must be summoned to give their testimony anew. 
CHAPTER IIT. - 


> 


ARREST BY AN OFFICER UNDER. A WARRANT. 
Section 128. Arrest defined. 
129. By whom an arrest may be made. 
130, Every person bound to aid an officer in an arrest.. 
131. When the arrest may be made. i 
132. How an arrest is made. - 
133. No further restraint allowed than. is necessary to ar- 
rest and detention of defendant. 
« 134. Oficer must state his authority, and show warrant if 
required. : 
135. It defendant flee or resist, officer may use all necessary 
means to affect arrest. 


136,137. When officer may break open a door or window. 


Sec. 128. Arrest is the taking of a person into custody that Arrest defined 
he may be held to answer for a public offense.. 
Sec. $29. An arrest may be either: Arrest made by 
‘1, By a peace officer under a warrant ; ee 
2, By a peace officer without a warrant ; or- 
8, By a private person. 
Sec. 180. Every person must aid an officer im the execution persons boung 


to aid offi 
of a warrant, if the officer require his aid and be present and" 
acting in its execution. 


% 


Sec. 131. If the offense a be a felony the arrest may when arrest 
be made on any day, and at any time of the day or night. If eaves ae 
it be a misdemeanor the arrest cannot be made om Sunday or 


at night, unless upon the direction"of the magistrate endorsed 
upon the warrant. 3 
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Arrest, how Sec. 132. An arrestis made by an actual restraint of the 
person of the defendant, or by his submission to the custody 
of the officer. 


Amount of Sec, 183. The defendant is not to be subjected to any more 
restraint than is necessary for his arrest and detention. 

Oficer must See. 184. The officer must inform the defendent that he acts 

sauthority = under the authority of the warrant, and must also show the 


warrant if required. 


Officer may use Sec. 135. If, after notice of intention to arrest the defen- 
yecesSary , . . 
means to effect dent, he either flee or forcibly resist, the officer may use. all 


necessary means to affect the arrest. 


` Officer may | See, 136. The officer may break open an outer or inner door 

orwindow, wher Oy window of a dwelling-house, to execute the warrant, if after 
notice of his authority and purpose, he be refused admittance. 

Same Sec. 187. An officer may break open an outer or inner door 
or window of a dwelling house for the purpose of liberating a 
person who, having entered for the purpose of making an ar- 
rest, is detained therein, or when necessary for his own lib~ 
eration. l 


CHAPTER IV. 


` 


ARREST BY AN OFFICER WITHOUT A WARRANT, 


‘Section 138. In what case allowed i 


139. May break open a door or window, if admittance ře- 
fused. 

140. May arrest at night, on reasonable suspicion of felony. 

i41, Must state his authority, and cause of arrest, except 
where party is committing felony or is pursued after 
escape, 

d 142. May take-before a magistrate a person arrested by a 

by-stander for breach of the peace. 

145. Magistrate may commit by verbal or written order, for 
offenses committed in his presence. 


Arrest withou Sec. 188. A peace officer may, without a warrant, arrest a 
warrant—io 
what cases person. 


1, For a public offense, committed or attempted in his 
presense ; 
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2, When the person arrested has committed a felony, 
although not in his presence; : 


8, When a felony has in fact been committed, and he has 
reasonable cause for believing the person arrested to have com- 
mitted it; i 

4, On charge, made upon reasonable cause, of the commis- 
sion of ʻa felony by the party arrested, 

Sec. 189. To make an arrest as provided in the last section, 
the officer máy break open an outer or inner door or window of 
a dwelling house, if, after notice of his office and purpose, he 
be refused admittance. 


Sec. 140. He may also at night, without a warrant, arrest 
any person whom he has reasonable cause for believing to have 
committed a felony, and is justified in making the arrest, 
though it afterwards appear that the iiny had not been comx» 

mitted. 

See. 141. When arresting a person without a warrant, the 
officer must inform him of his authority and the cause of the 
arrest, except when he is in the actual commission of a public 
offense, or is pursued immediately after an escape. 


Sec. 142. He may take beforea magistrate, a person, who, 


being engaged in a breach of the peace, is arrested by a  by- 
stander and delivered to him, 


Sec. 143. When a public offense ig committed in- the pres 
sence Of a magistrate, he may, by a verbal or written order, 
command any .person to arrest the offender, and may there- 
upon proceed as if the offender had been brought before him on 
a warrant of arrest. 


CHAPTER V. | Ps 
ARREST BY A PRIVATE PERSON. 


Section 144. In what cases allowed. 
145. Must inform the party of the cause of arrest except when 
actually committing the offense or on pursuit a 
escape. r j 


"146. May break open a door or window if admittance re- 
fused. 


Ga 
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Sect on 147. Must immediately .take prisoner before a magistrate; 
or deliver him to peace officer. 
Sec. 144, A private person may arrest another— 
1, For a public offense committed or attempted in his pre~ 


ee : 


, When the person arrested has committed a felony, 


Pee not in his presence ;_ à 
3, When a felony has been in fact committed, and he has 


reasonable cause for believing the person arrested to have. 
eommitted it. : 


Sec. 145. He. must, before making the arrest, form the 
person to be arrested of the eause thereof; and require him to. 
submit, except when he is in the actual commission of the of~ 
fense, or when he is arrested on pursuit immediately after i its 
commission. = | 

Sec. 146. If the person to be arrested have committed a 
felony, and a private person, after notice of his intention to. 
make the arrest, be refused admittance, he may break open an 
outer or inner door or window of a dwellinghouse, for the 
purpose of making the arrest. . 

Sec. 147. A private person who has arrested another for 
the commission of a public offense, must, without unnecessary 
delay, take him before a magistrate or deliver him to a peace 
officer. 


CHAPTER VI. 


RE-TAKING, AFTER AN ESCAPE OR RESCUE. 


Section 148. May be at any time or in any place in the territory. 
149. May break open a door or window, if admittance re~ 
` fused. . 

Sec. 148. If a person arrested, escape or be rescued, ihe 
person from whose custody he escaped or was rescued, may 
immediately pursue and retake him, at any time, and in any 
place in the territory. 

Sec. 149. To retake the person escaping or reseued, the 
person pursuing may, after notice of his intention and refusal 
of admittance, break open an outer or inner door or window of 


a dwelling-house. 
3 
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CHAPTER VII. > 


EXAMINATION OF THE CASE, AND DISCHARGE OF THE DEFENDANT 
OR HOLDING “HIM TO ANSWER. 


Section. 150.. Magistrate to inform the defendant of the charge, and 
his right to counsel. 
151. Time to.send, and, sending for counsel, 
152. On appearance of counsel, or waiting for hima reas 
sonable. time, examination- to proceed. 
153. When to be completed. Adjournment. 
154. On- adjournment, defendant to be committed or dis-. 
_ charged on deposit of money. 
155. Form. of commitment.. i 
156. Depositions: to, be-read. on: examinations, and. witnesses. 
examined. 


.457. Examination: of witnesses to be-in presence-of defend- 
ant, and witnesses to be cross-examined in his behalf. 
158. Defendant to. be nes of his right to make a state- 
menk.. 
159. Waiver of his.right, how taken. 
160, 161. Statement how taken. 
162. How reduced to writing, and how authenticated. ĝ 
163. After statement or waiver, defendant’s witnesses to ke 
examined. . 


164. Witnesses. to-be kept apart: i 
165. Testimony, how taken and authenticated, 
166. Depositions and statement, how and by whom kept. 
167. Violation of the last section, a misdemeanor. 
168. Defendant entitled to copies of depositions and state= 
: . ment. ; i i 
169. Defendant, when and how to be discharged. 
170.- When and how to be committed, 
171. Order for commitment. 
172. Certificate ot bail. being taken. 
173. Order for bail on commitment.. 
174, 175. Form of commitment. 
176, Undertaking of witnesses to appear, when and how - 
taken. 
177. Security for appearanceof witnesses, when and how 
required. ; 


1 = 


34 


Duty of 


magistrates,—bis 


right to counsel 


Time allowed 


Reasonable for 
examination 


When to be 
completed 
—adjonrnment 


On adjournment 
—on deposit of 
money 


Form of 
sommitnrent 


GENERAL LAWS.. a 


Section 178, Infants and married women may be required to give 

security for appearance as witness. 

179. Witness to be ‘committed on refusal to give seourity 
for appearance. 

180. Witness unable to give security, may be conditionally 
examined. 

181. Last section not applicable to prosecutor or accomplice. 

182, Magistrate to return depositions, statement and un- 
dertakings of witnesses to the court. 


Sec. 150. When the defendant is brought before a magis- 
trate upon an arrest, either with or without a warrant, on a 
charge of having committed a public offense, the magistrate 
must immediately inform him of the charge against him, and 
of his right to the aid of counsel in every stage of the pro- 
ceedings, before any further. proceedings are had. 

Sec. 151. He must also allow the defendant a reasonable 
time to send for counsel, and adjourn the examination for that 
purpose; and must, upon the request of the defendant, require 
a peace officer to take a message to such counsel as the defends 
ant may name. The officer must without delay perform that 
duty, and shall receive fees therefor as upon service of asubs 
poena. 

Sec. 152. The magistrate must, immediately after the ap= 
pearance of counsel, or if none appear,and the defendant re- 
quire the aid of counsel, after waiting a reasonable time theres 
for, proceed to examine the case. 


Sec. 153. The examination must be completed at one session 
unless the magistrate for good cause adjourn it. The adjourn- 
ment cannot be for more than two days at each time, nor more 


than six days in all, unless by consent or on motion of the de~ 


fendant. ; 


Sec. 154. If an adjournment be had for any cause, the mag- 
istrate must commit the defendant for examination, or discharge 
him from custody upon sufficient bail, or upon the deposit of 
money as provided in this code, as security for his appearance 
at the time to which the examination is adjourned. 


Sec. 155. The commitment for examination is by an endorse- 
ment signed by the magistrate, on the warrant of arrest, to the 
following effect: ‘‘The within named A. B., having been 
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brought before me under this warrant, and having failed to give 
bail for his appearance, is committed to the sheriff of the coun- 
ty of „to await examination on the day of 
— 18 , at o'clock, at which time you will have 
his body before me at my office.” 


Sec. 156. At the examination, the magistrate must, ‘in the 
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Deposition to be 


first place, read to the defendant the information on file before i 


him. He must also after the commencement of the prosecu. 
tion, issue subpoenas-for any witnesses required by the prosex 
cutor or the defendant. 

Sec. 157. The witnesses must be examined in the presence 
of the defendant; and, may be cross-examined in his behalf. 


Sec. 158. When the examination of.the witnesses on the 
part of the people is closed, the magistrate must distinctly. in~ 
form the defendant that itis his right to make a statement in 
relation to the charge against him, (stating to him the nature 


thereof; ) that the statement is designed to enable him, if he 


sees fit, to answer the charge and to explain the facts alleged 
_ against him, that he is at liberty to waive making a statement, 
and that his waiver cannot be used against him on the trial. 
Sec. 159. If the defendant waive his right to make a state- 
ment, the magistrate must make a note thereof, but the fact of 
his waiver cannot be used against the defendant-on the trial. 


Sec. 160. If the defendant choose to make a statement, he 
may do so in writing, or upon his failure so to do, the magistrate 
must proceed to take it in writing without oath, and must put 
to the defendant the following questions only: 

What is your name and age? 

Where were-you born? | 

~ Where do you reside, and how long have you resided there ? 
~ What is your business or profession? : 

Give any explanation you may think proper of the circum- 
stances appearing in the testimony against you, and state any 
facts which you think will tend to your exculpation. 

Sec. 161. The answer- of the defendant to each of the ques- 
tions must be distinctly read to him, as it is taken down. He 
may thereupon correct or add to his answer and. it must be 


corrected until-it is made confor mable to what he declares is 
the truth. 
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Sec. 162. The statement must be reduced to writing by the- 
magistrate, or under: his direction, and authenticated in the fol+ 
lowing form: _ | 

1, Ht must aet forth in. detail that the defendant was inform-. 
ed of his rights as provided in section 158, and that after being 
so informed, he made the statement ; 

2, It must contain the questions put to him, and_his. answers. 
thereto, as provided in sections 160 and 161 ; . 
8, It may be signed by the defendant, or he may. refuse to 
sign it; butif he refuses to sign it, his reasons, therefor must. 

be abated as he gives it; 

4, It must be signed an certified by the magistrate., 


Sec. 163. After the waiver of the defendant to make a state~ 
ment, or after he has made it, his witnesses, if he produce any. 
must be sworn and examined. 

Sec. 164. The witnesses produced onthe part either of- the. 
people or of the defendant, can not be present at the examina-. 
tion of the defendant, and while a witness is under. examinae. 
tion, the magistrate may exclude all. witnesses who have not- 
been examined, or who are to.be examined. He may also 
cause the witnesses to be kept separate, and to be prevented 
from conversing with each other.until they are all examined. 


Sec. 165. The testimony given by each witness must be res 
duced to writing, asa deposition by.the magistrate or under his. 
direction, and-authenticated-in the following form: 

1, It must, state the name of the witness, his place of rest. 
dence, and his business or profession; 

2, It must contain the questions put to the witness, and his 
answers thereto; or may bein narrative form, and read to him, 
and corrected. or added to, until it is made conformable to what 
he declares is the truth ; 

8, If a question put be objected to on rote side, and. overt 
ied or the witness decline answering it, that fact with the 
ground on which the question was overruled, or the answer de- 
clined, must be stated;. ; . 

4, The deposition must be signed by the witness, or if he re~ 
fuses tossign it, his reason. for PERNE must be stated In. 
writing, as he gives it; 

5, It must be signed and certified by the magistrate. 
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Sec. 166. The magistrate or his clerk must keep the depo- 
‘sitions taken on the examination, and'the statement of the des 
fendant, if any, until they are returned to'the proper court, and 
must not permit them to be inspected by any person except a 
judge of a court having jurisdiction of the offense, the district 
attorney of the county, and the defendant and his counsel. 

Sec. 167. A vielation of the provisions of the last section is 
punishable as a misdemeanor. | f 

Sec. 168. If'the defendant be held to answer the charge, 
"the magistrate or his clerk having the custody of the deposi- 
tions taken on examination, and. of the statement of the de- 
tendant, must, on payment:of his fees, at the rate of five cents 
‘for every hundred words, and within two days after demand, 
furnish to the defendant or his counsel, a copy-of the deposi- 
` tions and statement, or of either of them, or permit him to 
‘take a copy. 


Sec. 169. After ‘hearing the proofs and the statement of the 
“defendant, if he have made one, if it appear, either that a pub-~ 
‘ic oftense has not-been «committed, or that there is no ‘sufficient 
cause to believe the defendant guilty thereof, the magistrate 
must order the defendant to be discharged, by an endorsement 
on the depositions andstatement, signed by him, to the follow: 
‘ing effect: ‘Therebeing no sufficient cause to believe the within 
named A. B. guilty of the offense within mentioned, I order 
‘him to be discharged.” = 

Sec. 170. If, however, it appear from the examination that 
-a public offense has been committed, and that there is sufficient 
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mMisdemeakur 


Defendant 
entitled to 
copier 


When and how 
discharged 


When and how 
commiit:d 


cause to believe the defendant guilty thereof, the magistrate 


must, in like manner endorse on the depositions and statement, 
an order, signed by him, to the following effect: “It appearing 
tome by the within depositions {and statement, if any,]| that 
the offense therein mentioned, [or any other offense, according 
to the fact, stating generally the nature thereof. ,| bas been 
committed, and that there is sufficient cause to believe the with- 


in named A. B. guilty thereof, T order that he be held to anx 


swer the same.” 

Sec. 174. If the offense be not bailable, the following words 
‘or words to the same effect, must be added to the endorsement: 
“and that be be pee | to the sheriff of the county of ——.”’ 


Order for 
commitment 
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wJrder for bail 


Form of 
commitment 


Same 


Undertaking, 
when and how 
taken 


has 


` Security 
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Sec. 172. If the offense be bailable, and bail be taken by the 
magistrate, the following words or words to the same effect 
must be added to the endorsement mentioned in section 170: 
‘and I have admitted him to bail, to answer, by the under- 
taking hereto annexed.” 


Sec. 178. If the offense be bailable and the ET be 
admitted to bail, but bail have not been taken, the following 
words or words to the same effect must be added to the endorse- 
ment mentioned in section 170: “and that he be admitted to. 
bail in the, sum of dollars, and be committed to the. 
sheriff of the county of until said bail be given,” 


Sec. 174. If the magistrate order the defendant to be com~ 
mitted as provided in sections 171 and 178, he must make out 
a commitment, signed by him, with his name of office, and de~ 
liver it, with the defendant, to the officer to whom he is com: 
mitted, or if that officer be not present, to a peace officer, who. 
must immediately deliver the defendant into the proper custody, : 
together with the commitment. 

Sec. 175. The commitment must be to the following effect : : 
“County of 

“In the name of the people of the Territory of Dakota: 
“To the sheriff of the county of . 

‘An order having been this day made by: me, that A. B. be 
held to answer upon a charge [stating briefly the nature of the 
offense, | you-are commanded to receive him into your custody: 
and detain him until he be legally discharged.” 

Dated at , this— day of , 186 .” 

C. D., Justice of the Peace.” 
a [or as the ease may be,| - 

Sec. 176, On holding the defendant to answer, the magis~ 
trate must take from each of the material witnesses examined 
before him on the part of the people, a written undertaking, 
without surety, to the effect that he will appear and testify at 
the court to which the depositions and statement are to be sent, 
or that he will forfeit such sum as the magistrate may fix and 
determine. 

Sec. 177. When the magistrate is satisfied, by proof on oath, 
that there is reason to believe that any such witness will not 
appear and testify, unless security be required, he may order 


a 
a cel 
. 


~ 
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the witness to enter into a written undertaking, with such sure~ 
ties, and in such sum as he may deem proper, for his appear: 
ance, as specified in the last section. 


Sec. 178. Infants and married women, who are material wit~ Infants and 
. . . 7 . married women 
nesses against the defendant, may in like manner be required 
to procure sureties for their appearance, as provided in the last 
section. 


Sea 179. If a witness, required to enter‘into an unders Witnesses, when 
taking to appear and testify, either with or without sureties, 
refuse compliance with the order for that purpose, the magis- 
trate must commit him to prison until he comply, or be le- 
gally discharged. | 

Sec. 180. When, however, it satisfactorily appears by ti the Witnesses 

conditionally 

examination on oath of the witness or any other person, that examined 
the witness is unable to procure sureties, he may be forthwith . 
conditionally examined on behalf of the people, in the manner - 
. and with the effect provided in this code, and must thereupon be 
- discharged. 


H 


Sec. 181. The last section does not apply to the prosecutor fast sectien not 


applicable, to 
or to an accomplice i in the commission of the offense charged. whom” 


Sec. 182. When a magistrate has discharged a defendant, magistrates to 
or has held him to answer as provided in sections 169 and 170, depositions ke. 
he must return immediately to the next district court of the to onet 
county, the warrant, if any, the depositions of all the witnesses 
examined before him, the statement of the defendant if he have 
made one, and all undertakings of bail for the appearance of 


witnesses taken by him. - 


TITLE IV. 


+ 


OF PROCEEDINGS AFTER. COMMITMENT AND BEFORE INDICTMENT 
OR INFORMATION, 


, Chapter I. Preliminary provisions, - 
II. Formation of the grand jury. . 
ILI. Powers and duties of the grand jury. 
. IV. Presentment and pro¢eedings thereon. ~ 


4* ; 7 S . — 
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CHAPTER I. 


‘PRELIMINARY PROVISIONS. 
Section 183, 184. Public offenses how presecuted. 


Sec. 183. All public offenses of the grade of felony shall be 
prosecuted by indictment in the district court. All public 
offenses of the grade of misdemeanor shall be prosecuted upon 
the information of the district attorney to the district court of 
the county wherein such offense is alleged ‘to have been com- 
mitted; Provided, however, That such defendant may, before 
pleading to such information, demand that the offense with 


_ which he is charged be submitted to the grand jury. 


Same 


Sec. 184. When, however, the proceedings are had for the 
removal of justices of the peace, they may be commenced by 
an accusation in writing provided in sectiors 81 and 82. 


CHAPTER II. 
“FORMATION OF THE GRAND JURY, 


Section 185. Grand jury defined. 

186, 187. For what courts ‘to, be drawn. 

188, Manner of designating the additional grand jurors. 

189. Summoning the additional grand jurors, and compell- 
ing their attendance. 

190. When new grand j jury may be summoned for the same 
court. 

191. Manner of drawing the new grand jury, - 

192. Summoning the new grand jury and compelling their 
attendance. ( l 

193. Number to constitute a grand jury. © 

194. Grand jury how drawn when more than a sufficient 
number attends. 

195. Who may challenge. the panel: or an individual grand 
juror, 

196. Causes of challenge to the panel, 

197. Causes of challenge to an individual grand juror. 

198. Manner of taking and trying the chalienges, 
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Section 199. Decision upon the challenge, | s 

200, Effect of allowing a challenge to the panel, 

201, 202. Effect of allowing a challenge to an individual 
grand juror, l l 

203. Appointment of foreman. 

204, 205, 206, ‘Oath of the foreman and the other grand 
jurors, 

207. Charge of the court. 

208. Retirement of the grand jury. 

209. Appointment ofa clerk, and his duties, í 

210. Discharge of the grand jury. } . | 


Sec. 185. A grand jury is a body of men, not less than Grand Yury 


fined ‘ 


‘twelve nor more than sixteen in number, returned at stated 
periods from the citizens of the county, before a-court of com» 
petent jurisdiction, and chosen by lot, and sworn to inquire of 
public offences committed or triable in’ the county. 


41 


Sec. 186. A grand jury may be drawn for every term of the #orwhat courts 


‘district court : | - 
~ z 1, At the request of the district attorney ; 

-2, When the presiding judge thinks that crimes have been 
‘committed that demand examination by a grand jury. 


drawn 


Sec. 187. If at least twelve persons, qualified to.serve as. Manner:ot 


grand jurors, and who have been summoned, do not appear, or 
if the number of grand jurors attending be reduced below 
twelve, the court may order the sheriff to summon from.the 
bystanders, a sufficient number, (specifying it,) to-complete the 
grand jury, who must attend and serve as if they had been 
originally summoned as grand jurors, and subject to the same 
penalties, unless excused or discharged by the court. 


r 


Sec. 188: If an offence be committed during the sitting of summoning 


designating 


ic i À dditional grant 
' the court, after the discharge of the grand jury, or if the panel Jurors i 


for any reason ‘be set aside, the court may, in. its discretion, 
‘direct an order to be entered that the sheriff summon another 


grand jury. 


Sec. 189. The names of the persons to be summoned, must How drawn, 


be drawn in the same manner as the original grand jurors. 

. Sec. 190. The sheriff must accordingly, in the manner re- ame 
quired in respéct to the grand jurors originally drawn, forth: 
with summon the persons whose names are so drawn or designas 


+ 
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ted, who must attend and serve as if they had been originally 
summoned as grand jurors, and subject to the same penalties, 
unless excused or discharged by the court. 


Number to Sec. 191. No more than sixteen, nor less than twelve per- 

constitute same : e 
sons, can be sworn on a grand jury; mor can a grand jury 
proceed to any business, unless twelve members at least are 
present. 

when morethan Sec. 192. When more than sixteen persons summoned as. 

sufficient : : 

number at'engs grand jurors attend to serve, the clerk must prepare separate 
ballots containing their names, folced as nearly alike as possi~ 
ble, and so that the names cannot be seen, and must deposit. 
them in a box. He must then openly draw out of the box‘six- 
teen baHots; and the persons whose names are drawn, consti- 
tute the grand jury. The names remaining in the box, as well 
as those drawn, must he returned to the box of drawn grand 


jurors. 


Who way Sec. 198. A person held to answer a charge for a public 
"e offense, may challenge the panel of the grand jury, or an indi~ 
vidual grand juror. . 


Challenge mag Dec. 194. A challenge to the panel may be interposed for 
Manses one or more of the following causes only: 
1, That the requisite number of ballots was not drawn from 
the grand jury box of the county ; 
2, That notice of the drawing of the grand jury was not 
given $ 
8, That the drawing was not had in the presence of the 
officers designated by the code of civil procedure; and 
4, That the drawing was not had at least fourteen days be~ 
fore the court. 


Challenges to, Sec. 195. A challenge to an individual grand juror may be 
iors interposed for one or more of the following causes only ; 


1, That he is a minor ; 

2, That he is an ae 

3, That he is insane ;, 

4, That he is the prosecator upon a‘charge against the de~ 
fendant ; 

5, That heis a witness on the part of the prosecution, and 
has been served with process or hound by an undertaking, BS: 
such ; 
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6, That a state of mind exists on his part, in. E to 
the case or to either party, which satisfies the court, in the ex- 
ercise of a sound discretion, that he cannot act impartially 
and without prejudice to the pubptnntive rights. of the party 
challenging. 

Sec. 196, The challenges mentioned in the last three sec~ 
tions may be oral, and must be entered upon. the minutes, and 
tried by the court, in the same manner as challenges in the 
case of atrial jury which are triable by the court. 


May be oral’ 


Court must * 


Sec. 197. The court must allow or. disallow the challenge, 
' and the clerk must enter its decision upon the minutes. aaa 


Sec. 198. If challenge to the panel be allowed, the grand 
jury must be discharged. 


If allowed Jury. 
discharged 


Sec. 199. If a challenge to an 1 individual grand juror be alo rector 
lowed, he cannot be present at, or take part in the consideras A 
tion of the charge against the defendant who interposed the 


challenge, or the deliberations of the grand j jury thereon. - 


Sec. 200. The grand jury must inform the court of a violas A. violation how. 
tion of the last section, and it is punishable by the court as a Bumsnable 


contempt. : . : 


| Sec, 201. From the persons summoned to serve as grand ,  tuunt of 
jurors, and appearing, the court must appoint, a foreman. The freman | 
court must also appoint a foreman, when a person already ap- 

pointed is discharged or excused, before the -k jury are- 

dismissed. ` ; 

Sec. 202. The following oath must be administered to the oath to toremam 

foreman of the grand jury: “You, as foreman of this -grand 

jury, shall diligently inquire and true presentment make, of all - 
public offenses against the people of this Territory committed. 

or triable within this county, [or én [if] a city court, “within this. 

city, |.of which you shall have or can obtain legal evidence ; 
_you-shall present no person through malice, hatred or ill will, 

nor leave any unpresented through fear, favor, or affection, or 

for any reward, or the promise or hope-thereof: but in all your - - 
presentments, or indictments, you shall present the truth, the 

whole truth, and nothing but the truth, according to the best of - 
your skill and understanding. So help you God. : 


Sec. 203. The following oath must be immediately thereupon. 
> is Oath to other 
grand. jurors, 


ad 
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administered to the other grand jurors present: “The same 
oath which your foreman has now taken before you on his part, 
you and each of [you] shall well and truly observe on your part. 

So help you God.” | 

Same Sec. 204. If, after the foreman is sworn, any grand juror 
appear and be admitted as such, the oath, as prescribed in sec- 
tion 203, must be administered to him commencing, “You, as 

_ one of this grand jury,” and-so on to the end. 

Charge by the Sec. 205. The grand jury being empanneiled and sworn, 
must be charged by the court. Jn doing so, the court must 
read to them the provisions of this code, from section 210 to 
section 214, both inclusive, and must give them such informa- 
tion as it may deem proper as to the nature of their duties, 
and any charges for public offenses returned to the court or 
likely to come before the grand jury. The court ‘need not, 
however, charge them respecting violations of a particular 
statute. 

"Retirement of Sec. 206. The grand j ary must then retireto a private room, 
and inquire into the offenses cognizable by them. 


Appointment ot Sec. 207. ‘The grand jury must appoint one of their num 


ve ber as clerk, who must preserve minutes of their proceedings 
(except of the votes of the individual members on a present- 
ment or indictment,) and of the evidence given before them. 
Discharge ct Sec. 208. The grand jury, on the. completion of the business 
grand jury 


before them, must be discharged by the court; but whether 
the business be completed or not, they are discharged by the 
final adjournment of ‘the cours. 


‘CHAPTER III. 


P WERS AND DUTIES OF THE GRAND JURY. 


‘Section 209, Power of grand jury to inquire into all public offenses 
committed or triable in the county, and to proceed by 
presentment or indictment. 

210, When defendant-has been held to answer, grand jury 
may indict. - : 

211. In all other cases, they can proceed by presentment 
only. l 

212, Definition of an indictment. 
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Section 213, Definition: of a presentment. 

214, Foreman may administer oaths, 

215, 216. Evidence receivable before the- grand jury. 

217. Grand jury not bound to hear evidence fur the defend- 
ant, but may order explanatory evidence ta be pro: 
duced. 

218. Degree of evidence to warrdntan indictment, 

219. Grand jurors must declare their knowledge as to coms. 
mission of a public. offense. 

220. Grand jury must inquire as to persons imprisoned on 
criminal charges.and not indicted; the condition of 
public RUSTE ; and: the sepsecndudi of. public offis. 
cers. 

221.. Grand jury entitled to.access.ta public prisons, and to. 
- examine public records. 

222. Wher and from whom they may ask advice and who- 
may be present during their sessions. 

228., Secrets of the gtand.jury to.be kept.. - 

224. Grand jury, when bound to disclose the testimony of a: 
witness. f l 

225.. Grand juror not to be, questioned for his conduct as. 
suchy. 


Sec. 209. The grand’ jury bas power and'it.is. their duty t0 power orgrané: 
inquire into all publie offenses committed or triable in the =Y 
county, and to present them to the court, either by present- 
ment or indictment, as provided'in the next two sections. 


9 e , + fat . 

Sec. 210. Upon such inquiry, they may, where the defendant Jhan 
has been held by a magistrate to answer the charge, and in no Pdiot—when 
other case, if they believe bim guilty thereof, find an indict- 
ment against him. 


Sec. 211. In all cases if, upon Investigation, the grand jury tao 


believe that a person. is guilty of a public offense, they can pro- 
ceed by presentment only. 


ther eases 


Sec. 212. An indictment is an accusation in writing, pre 
sented by a grand jury to a competent court, charging a per-. 
son with a public offense:: á 


Definition of 


Sec. 213. A presentment is a formal statement. in writing prarentment 
by the grand j jury;, representing to the court that a public offense ten ot 
has been committed, which is triable in the county, and- that 


46 


Foreman may 


administer oaths 


Evidence 
receivable 


Same 


Grand jury not 
bound to hear 
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order 
explanatory 


Decree of . 
evidence 


Grand jurors 
must declare 


their knowledge 


&c, 


. Must inquire as 
+O persons 
imprisoned 
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there is reasonable ground for believing that a particular indi- 
vidual, named or described, has committed it. 

Sec. 214. The foreman may administer an oath to any wit-. 
ness appeariag before the grand jury. 


Sec. 215. In the investigation of a charge for the purpose 
of either presentment or indictment, the grand jury can receive 
no other evidence than: 

1, Such as is given by witnesses produced and sworn before 
them, or furnished by legal documentary evidence ; or ` 

2, The deposition of a witness in the cases mentioned in the 
third subdivision of section 12. 

Sec. 216. The grand jury can receive none but legal evi- 
dence, and the best evidence in degree to tke exclusion of 
hearsay or secondary evidence. ` 


Sec. 217. The grand jury is not bound to hear evidence for 
the defendant, but it is their duty to weigh all the evidence 
submitted to them, and when they have reason to believe that 
other evidence within their reach will explain away the charge, 
they should order such evidence to be produced, and for that 


_ purpose may require the district attorney to issue process for 


the witnesses. 


Sec. 218. The grand jury ought to find an indictment when 
all the evidence before them, taken together, is such as in their 
judgment would, if unexplained or uncontradicted, warrant a 
conviction by the trial jury. 


Sec. 219. If a member of the grand jury know, or have 
reason to believe, that a public offense has been committed, 
which is triable in the county, he must declare the same to his 
fellow jurors, who must thereupon investigate the same. 


Sec. 220. The grand jury must inquire: 
1, Into the case of every person imprisoned in the jail of the 


county on a criminal charge, and not indicted, and into all 
indictable offenses of which they have or ĉan obtain knowledge. 


2, Into the condition and managment oi the public pesos 
in the county; and 


8, Into the willful and corrupt misconduct in office of public 
officers of every description in the county. 
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Sec. 221. They-are also entitled to free access at all Entitled to 
access to prisons 
reasonable times, to the public prisons; and to the examination, & 


without charge, of all public records in the county. 


Sec. 222. The grand jury may at all reasonable times, ask when ana trom 
whom they may 
the advice of the court, or of any member thereof, or of the dis- ask aavice 
trict attorney of the county ; but unless such advice be asked, 
neither of those officers are permitted to be present during the 
sessions of the grand jury, nor is any other person permitted - 
to be present during their sessions, except the members of the 


grand jury, and a witness actually under examination. 


Sec. 228. Every member of the grand jury must keep‘secret, secrets 
whatever he himself, or any other grand juror may have said, 
or in what manner he or any other grand juror may have- 
voted on a matter before them. 


Sec. 224, A member of the grand jury may, however, be when pounate 
required by any court to disclose the testimony of a witness misetose 
examined before the grand jury, for the purpose of ascertain- - 
ing whether’ it is consistent with that given by the witness be.. - 
fore the court, or to disclose the testimony given before them- 
by any person, upon a charge against him for perjury in giving 
_ his testimony, or upon his trial therefor. 


Sec. 225. A grand juror cannot be questioned for anything Not to be 
he may say, or any vote he may give in the grand jury, relative avestioned 
toa matter legally pending before the jury, except for a per~ 
jury of which he may have been guilty. i in making ai an accusation 
or giving testimony to his fellow j jurors. 


TITLE V. 
OF THE INDICTMENT. 


Chapter I, Finding and presentation‘ of the indictment. 
TI, Form of the indictment. 
Tif. Arraignment.of the defendant. 
IV. Setting aside the indictment. 
V. Demurrer. i 
VI. Plea. . > 
VIL. Removal of the action before trial. 
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CHAPTER I. 


~ 


FINDING AND PRESENTATION. OF THE TNDICTMENT:. 


Section 226., Indictment must be found By twelve grand jurors, and 
endorsed by foreman: 
227. If not so found, depositions, &c., must be returned to, 
the court with dismissal endorsed: 
228. Effect of dismissal. 
229. Names of witness must be inserted’ at foot of indicts. 
ment, or endorsed thereon. _ l 


280. Indictment must be- presented in presente of grand jus. 


ry and filed., i 


Sec, 226. An indictment cannot be found without the con- 
currence of at least twelve grand jurors. When so found, its 
must be endorsed, “A true bill,” and the endorsement must be- 
signed by the foreman of the grand jury. 


Sec. 227. If twelve grand jurors do not concur in finding am 
indictment, the depositions Fand statement, if any.] transmit-- 
ted to them, must be returned to the court with an endorse-. 
ment thereon, signed by the foreman, to: the effect that the- 


charge is dismissed. 


Sec. 228. The dismissal of the charge doesnot, however, 
prevent its being again submitted to-@ grand jury as often as 
the court may so direct. But without such direction, it cannot. 


ki 


be again submitted. 


Sec. 329. When an indictment is found, the names of the- 
witnesses examined. before the grand jury, or whose depositions. 
may have been read before them, as provided in section 216,. 
must, in all cases, be inserted at the foot of the indictment or- 
indorsed thereon before it is presented to the court. 


See: 280. An indictment when found by the grand jury, as 
prescribed in section 227, must be presented by their foreman, 
in their presence, to-the court and must be filed with the clerk, 
and remain in his office as a public record. 


4 


e 
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CHAPTER IT. 


FORM OF THE INDICTMENT. 


Section 231. Forms of pleading heretofore existing, abolished. 


s 


232. 
30. 


34. 


t9 > 


a, 
© 
285 
23D 


First pleading for the people is indictment. 

Indictment, what to contain. 

Indictment must be direct and certain. 

. When defendant is indicted by fictitious or erroneous 
name, his true name may be inserted in subsequent 
proceedings. i 


286. Indictment must charge but one. offense and in one 


two 


239. 
240. 


form, except where. it may be committed by different 
means. 

. Statement as to time when offense was committed. 

. Statement as. to. person injured. or intended to be in- 
jured, 

Construetion of words used in indictment. 

Words used ina statute need not be strictly. pursue d. 


241, Indictment, when. sufficient. 


242. 


248 


244. 


245. 


246. 
247. 


248. Pleading in indictment fox perjury. or subornation of 
` 249. 


250, 


251. 


Indictment not insufficient for defect of form not ten- 
ding to pre}udice defendant. 7 


. Presumptions of law and matters.of which judicial no- 


tice is taken, need not be stated. 

Pleading a judgment or determination of, or proceeding 
before-a court or officer of special jurisdiction.. 

Private statute, how pleaded. j 

Pleading in indictment for libel, 

Pleading in indictment for forgery, where the instru- 
ment, has been destroyed, or withheld by defendant. 


perjury. 

Upon indictment against several, one cr more may be 
convicted or acquitted. 

Distinction between. aceessory before the fact and. prin. 
cipal, and between principals in. the frst aud second 
degree, in-felomy, abrogated. i 

Accessory: after the fact, in felony, may be indicted, 
tried and punished, though principal neither tried. nor 
indicted. y 3 

2, Indictment for compounding a felony, though the per- 
son guilty of the original offense be neither indicted 
nor r tried. 
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First pleading 
people, 
indictment 


Indictment, . 
what to contain 


Must be direct 
and certain 


When indicted 
by fictitious 
nang 


Must charge but 
one offense 


Statement as * 


to tine &c, 


Statement as 
to person 
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Sec. 281. All the forms of pleading in_ criminal actions, 
heretofore existing, are abolished; and hereafter the forms of 
pleading, and the rules by which the sufficiency of pleadings is 
to be determined, are those prescribed by this code. 


Sec. 282. The first pleading on G part of the people is the 


indictment or information. s 


Sec. 233. The indictment or information must contain : 

1, The title of the action, specifying the name of the court 
to which the indictment is presented, and the names of the 
parties ; 

2, A statement of the acts constituting the offense, in ordis 
nary and concise language, without repetition, and in such man- 
ner as to enable a person of conimon understanding to know 
what is intended. 

Sec. 234. The indictment or information must be direct and 


- certain, as it regards? 


1, The party charged ; 

2, The offense charged ; 

8, The particular circumstances of the offense charged, when 
they are necessary to constitute a complete offense. . 

Sec. 285. When a defendant is indicted or prosecuted hy a 
fictitious or erroneous name, andin any stage of the proceeds 
ings his true name is discovered, it may be inserted in the su~ 
sequent proceedings, referring to the fact of his being indicted 
by the name mentioned in the indictment: 

Sec. 286. The indictment must charge but one offense, and in 
one form only; except that where the offense may be committed 
by the use of different means, the indictment may allege the 
means in the alternative. 

Sec. 287. The precise time at which the offense was commit- 
ted néed rot be stated in the indictment; but it may be al- 
leged to have been committed at any time before the finding 
thereof, except where the time is a material ingredient in the 
offense. 

Sec. 288. When an offense involves the commission of, or 
an attempt to commit a private injury, and is described with 
sufficient certainty in other respects to identify the act, an 
erroneous allegation as to the person injured, or ir*-nded to 


be injured, is not material. 
¥ 
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Sec. 239. The words used in an indictment must be con~ Construction 
strued in their usual acceptation, in common language, except 
words and phrases defined by law, which are to be. construed 
according to their legal meaning. 


Sec. 240. Words used in a statute to define a public offense, words used im 
* 4s sta! 
need not be strictly pursued in the indictment; but other strictly pursed 


words, conveying the same meaning, may be used. 


Sec. 241. The indictment is sufficient if it can ‘be under» Indictment, 
when sufficient | 
stood therefrom: 


1, That it is entitled in a court having authority to receive 
it, though the name of the court be not accurately stated ; 


2, That it was found by a grand jury of the county in 
which the court was held ; 


3, That the defendant is named,pr if his name cannot be 
discovered, that he is described by a fictitious name, with the 
statement that he has refused to discover his real name; 


4,.That the offense was committed at some place within the 
jurisdiction’ of the court; except where, as provided by sec- 
tions 93 to 102, both inclusive, the act, though done without 
the local jurisdiction of the county, is-triable therein ; 


5, That the offense was committed at some time prior to the 
time of finding the indictment ; 


6, That the act or omission, charged as the offense, is clear- 
ly and distinctly set forth, in ordinary and concise language, 
without repetition; and in such a manner as to enable a per- 
son of common understanding to know what is intended ; 


7, That the act or omission, charged as the offense, is stax 
ted with such a degree of certainty, as to enable the court to 
pronounce judgment, upon a conviction, accordiny to the right 
of the case. | 


Sec. 242. No indictment is insufficient, nor can the trial, _. 
: . Indictment not 
judgment, or other, proceedings thereon be affected, by reason suficient. when 
of a defect or imperfection in matter of form, which does not 
tend to the prejudice of the substantial rights of the defendant 


upon the merits. y n 


243, Nei TE 2 3 
. Sec. 243. Neither presumptions of law, nor matters of which EE 
judicial notice is taken, need be stated in -an indictment. - lame: 
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For forgery 


For perjury 


~ 


Tpon indictmen& 
againat several, 
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Sec. 244. In pleading a judgment or other determination of, 
or proceeding before,.a eourt or officer of special jurisdiction, 
it is not necessary to state the facts conferring- jurisdiction ; 
but the judgment or determination may be stated to have been 
duly given ormade. The facts constituting jurisdiction, hows 
ever, must be established on the trial. 


Sec. 245. In pleading a private statute, or right derived 


` therefrom, it 1s sufficient to refer to the statute by its title and 


the day of its passage, and the court must thereupon take judi-. 
cial notice thereof. 7 

Sec. 246. An indictment for libel need not set forth any ex: 
trinsic facts for the’purpose of showing the application to the 
party libeled of the defamatory matter on which the indict- 


ment is founded; but it is sufficient to state generally that. 


the same was published goncerning him, and the fact that it 


was so published must be established on Lal 


Sec, 247. When an instrument, which is the subject of an. 
indictment for forgery, has been destroyed or withheld by the- 
act or procurement of the defendant, and the fact of the dex 
struction or withholding is alleged in. the indictment and es- 
stablished on the trial, the misdescription of the instrument is. 


immaterial. 


Sec. 248. Fn an indictment for perjury or subernation. of 


perjury, it is sufficient to set forth the substance of the controx. 
versy or matter in respect to which the offense was committed, 
and in what court, or before whom, the oath alleged to be false, 
was taken, and that the court or person before whom it was 
taken had authority to administer it, with proper allegations 
of the falsity of the matter on which the perjury is assigned 3. 
but the indictment need not set forth the pleadings, record or 
proceedings with which the oath is connected, nor the commis~ 
sion or authority of the court or person before whom the per~ 
jnry was committed. 

Sec, 249. Upon an indictment against several defendants, 


any one or more may be convicted or acquitted. 


* 


Sec. 250. The distinction between an accessory before the 


fact and a principal, aad between principals.in the first and 
second degree, in cases of felony,is abrogated; and all persons 
concerned in the commission of a felony, whether they directly 
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commit the act constituting the offense, or aid and abet in its 
commission, though not present, must hereafter be indicted, 
tried and punished as principals, as in the case of a misde: 
meanor. - a | 

Sec. 251. An-accessory after the fact to the commission of 
a felony, may be indicted, tried and punished, hones the prin- 
cipal felon be neither indicted nor tried.” 

Sec. 252. A person may be indicted. for having, with the 
knowledge of the commission of a public offense, taken money 
or property of another, or a gratuity or reward, or an engage~ 
ment or promise therefor, upon the agreement or understands 
ing, express or implied, to compound or conceal the offense, or 
to abstain from a prosecution therefor, or to withhold any evi~ 
dence thereof, though the person guilty of the original offense 
have not been indicted or tried. 


CHAPTER Ii. 


d 


INFORMATIONS. 


Section 253. An information defined. 


Accessory after 
the fact, in 
felony how tried 


Indictment for 
compounding 
&c, : 


254. Information must be based en affidavit and filed with 


clerk of district court. 
255. Duty of clerk after information is filed. 
256. Duty of district attorney when informed of public 
offense. 
257. Same. F 
258. Duty after examination. 
259. Duty of magistrate when witness refuse to attend. 
‘260. When witness refuses to answer proper questions. 
261: Duty. of attorney when defendant committed or held to 
bail. 
262. When defendant fails to elect, duty of attorney, 
263. Names of witness to be ee on information. 
264. Clerk to fix bail. 


i 


Sec. 253. An information is an accusation in writing prefer~ 
red by the district attorney of the proper county, accusing the 
defendant therein named of some misdemeanor punishable 


Information 
defined 


under the statutes of this Territory, and triable within such ` 


county. 


ög 


Information, 
based on what 


Duty of clerk 
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Sec. 254, Such information must be based upon the affidavit 
of some person cognizant of the commission of the offense, and 
may be filed in the office of the clerk of the proper district 
court, either in vacation or in term time. oo 

Sec. 255. Upon the filing of such information in the office 
of the clerk of the district court of the proper county, such 
clerk shall forthwith issue a process for the arrest of the de. 


_ fendant, in the same manner as in this, act prescribed for the 


Duty of Districé 
attorney 


Same 


issuance of process upon an indictment. Which warrant shall 
be served with like effect as a bench warrant. 


Bec. 256. Whenever in any manner the district attorney of 
the proper county shall obtain information of the commission 
of any public offense~triable within his county, upon informa- 
tion, he shall forthwith apply to some magistrate of his county 
to issue a subpoena requiring such witnesses as such district attora 
ney may direct to appear before such magistrate to testify con< 
cerning any misdemeanors of which such witnesses may have. 
knowledge. Which subpeena shall be directed to any officer 
authorized to serve the process of any court having criminal 
jurisdiction, and shall be served and returned as other subpenas. 
in criminal cases. 


Sec. 257. Upon the appearance of'such witness or witnesses 


before such magistrate, the district attorney shall proceed to. 


Duty after 
examination 


Duty of 
magistrate when 
witness refuse 

to attend 


take the testimony of such witness or witnesses, and reduce. 
the same to writing in the presence and hearing of such magisx 
trate, who must cause the same to be read over to and sub- 
scribed by the witness. All of which must be duly certified 
by such magistrate. 


Sec. 258. If in the opinion of such district attorney, the deps 
ositions taken before the magistrate disclose the fact that a mis: 
demeanor has been committed upon information, and implica~ 
ting any person or persons, as probably guilty of the perpe- 
tration thereof, Fhe} shall thereupon file an information based 
upon the testimony so taken, and cause a warrant to be issued 
thereon as in other cases. | 


Sec. 259. Whenever any person who has been summoned to 
appear as a witness, asin section 256 provided, shall fail, negs 
lect, or refuse to obey the subpoena served upon him; the mags 
istrate may issue an attachment for such witness as for cons 
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tempt, and may cause such witness to be brought before him, 
and shall not discharge him thence until he shall here fully answer- 
ed such proper questions as the district attorney may propound 
to him, and until he shall have paid such fine and costs as the 
magistrate may in his discretion assess against him. - 

Sec. 260. Whenever any witness, who under the provisions 
of this chapter, has been brought before any magistrate, shall 
refuse to answer any and all proper interrogations propounded 
to him, said magistrate must commit such witness to the custo~ 
dy of the sheriff of the proper county, as for a contempt, from 
which custody such witness shall in no case be discharged until 
he has fully answered such question or questions, and fully paid 
all costs taxed against- him by reason of the legal proceedings 
had to compel him to testify as provided in this chapter. 


Sec. 261. Whenever upon any preliminary examination, the 
` defendant shall be committed or recognized by any magistrate 
to appear at the next term of the district court to answer for a 
misdemeanor, the district attorney of the proper county shall 
forthwith notify the defendant that unless such defendant elect 


to have the charge against him investigated by a grand jury, | 


and serve notice of such election upon such district attorney 
three days before the first day of the next term of the district 
court of the proper county, there will be an information filed 
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When witness 


refuses to 
answer proper 
questions 


A 
Duty of attorney 
when defendant 
committed 


against him and the cause will be tried without the intervention ` 


of a grand jury. : 
Sec, 262. Ifthe defendant fail to serve notice of election as 
required in the last section he shall be deemed to have waived 
the right of intervention by a grand jury, and it shall be the 
duty of the district attorney to immediately file the proper inx 
formation, based upon the testimony taken before the exam: 
ining magistrate, upon which information the cause shall be tried 
as upon an indictment. : 


Sec. 263. The names of all material witnesses must be en~ 
dorsed upon the back of such information. \ 


Sec. 264. Upon all warrants issued upon ‘informations, the’ 


clerk must fix and endorse the amount of bail, as in cases of 


indictment for bailable offenses. ei 
r , 


When defendant 
fails to elect, 
duty of attorney 


Names of 
witnesses 
endorsed on 
information 


Clerk to fir bail 


weit 
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CHAPTER IV. 


ARRAIGNMENT OF THE DEFENDANT, 


Section 265. Defendant must be arraigned in the court in which the 


indictment is feund, or information filed, if triable 
therein, or if not, in that to which it is sent or re~ 
moved. 

266. If indictment De for felony, defcndaat must be present ; 
ifthe information for misdemeanor, he may appear by 
counsel. 

267. When personal appearance is necessary, if defendant 
be in custody, he must be brought before the court. 

268. If discharged on bail, er deposit, bench warrant te 
issue. i 

269, Bench warrant, by whom and how issucd. 
Form of bench warrant. 
271. Direction in bench warrant, if indictment be for misde~ 
meanor, 

272, If oense be bailable, order for bail to be endorsed on 

beach warrant. 

8. Bench warrant, how served. 

4. Proceedings on bench warrant, when defendant is 

brought before a magistrate of another county. 

275. Ordering defendant inte custody, or increasing ail, 
when indictment is for felony. 

276. Defendant if present, to be committed, if not, benck 
warrant to Issue. 

277. Defendant appearing for arraignment without counsel, 

to be informed of his right to counsel. 

8. Court to assign counsel for defendant. 

9. Compensation allowed counsel. 

0. Arraignment, how made. 

281. Defendant to be informed, if the name in the indict 
ment be not his trae name, he must then declare it. 

282. If he give no other name, to be proceeded against by 
the name in the indictment or information. 

288. If he give another name, subsequent proceedings to be 
had by that name, referring to name in the indict- 
ment or information, 

28+. Time allowed defendant to answer indictment or infora 
mation. 

285. How defendant may answer indictment or information. 


2T 
aT 


i 
2T 
28 
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Sec. 265. When the indictnient or information is filed, the 
defendant must be arraigned thereon. 

Sec. 266, If the indictment be for a felony the defendant 
must be personally presents but if on information for a mis- 
demeanor only, his personal appearance is unnecessary, and he 
may appear upon the arraignment by counsel. | 

Sec. 267. When his personal appearance is necessary, if he 
be in custody, the court may direct the officer in whose custody 
he is, to bring him before it to be arraigned; and the officer 
must do so accordingly. 


Sec. 268. If the defendant have been discharged on bail, or 
have deposited money instead thereof, and do not appear to be 
arraigned, when kis personal-attendance is necessary, the court 
in addition to the forfeiture of the undertaking of bail or of 


oT 


Defendant must 
be arraigned 


yf for felony 
defendant must 
be.present 


When personal 
appearance is 
necessary 


Jr discharged 


an bail 


the money deposited, may direct the clerk to issuc a bench 


warrant for his arrest. 

Sec. 269. The clerk, on the application of the district attor~ 
‘ney may accordingly at any time after the order, whether the 
‘court be-setting or not, issue a bench warrant into one or more 
‘counties, 

Sec. 270. The bench warrant upon the indictment or infor 
‘mation, mustif the offense be a felony, be substantially in the 
following form- 

“County ef Yankton, fora as the case may be.] 

*: In the name of tke people of the Territery of-Dakota. 


‘To any sheriff, constable or marshal in this Territory : 


‘day (ine org 186 , im the district court of the 
An indictment or information having been found on the -— 
‘county of, or as the case may be,] charging ©. D. with 


the crime of [designating it generally. | 

“You are therefore commanded forthwish to-arrest the above 
named C. D., and bring him before that court, to answer the 
indictment’; or if the court have adjourned for the term, that 
you deliver him into the custody of the sheriff of the county of 
Yankton. 

«City [or town] of 


„ the ——day of—— , 186 . - 


“ By order-of the court; 
E. E., clerk.” 


Bendh warrant, 
by whom issued 


Form of same 
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Direction, if 
for misdemeancr 


If offense ba 
bailable 


How served 


Proceedings in. 
tertain cases 


Ordering 
defendant into 
custedy 


Defendant if 
present to be 
committed 


Appearing for 
arraignment 
without counsel 
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Sec, 271. If the offense be a misdemeanor, the bench war- 
rant must be in a similar form, adding to the body thereof a 
direction to the following effect: “or if he require it, that you 
take him before any magistrate in that county, or in the county 
in which, you arrest him, that he may give bail to answer the 
indictment.” 


Sec. 272. If the offense charged be bailable, the court, upon 
directing the bench warrant to issue, must fix the amount of 
bail; and an endorsement must be made upon the bench war- 
rant and signed by the clerk, to the following effect: 

“The defendant is to he admitted to bail in the sum of —— 
dollars,” | 


Sec. 278. The bench warrant may be served in any county, 
in the same manner as a warrant of arrest, except, that when 
served m another county it need not be endorsed by a mag- 
istrate of that county. 


Sec. 274. Ifthe defendant be brought before a magistrate 
of another county for the purpose of giving bail, themagistrate 
must proeeed in respect thereto, in the same manner as if the 


defendant had been brought before him upon a warrant of ar» 


rest, and the same proceedings may be had thereon as } provided 
th section 121 to 124, both inelusive, 


Sec. 275. When the indictment is fora felony, and the dex 
fendant, hefore the finding thereof, has given bail for his ap- 
pearance to answer the charge, the court, to which the indict: 
ment is presented, or sent or removed for trial, may order the 
defendant to be committed to actual custody, either without 
bail, or unless he give bail in an increased amount, to he 
specified in the order. 


Sec. 276. If the defendant be present when the order is . 
made, he must be forthwith committed accordingly. If he be 
not present, a bench warrant must be issued and proceeded 
upon in the manner provided in this chapter. 


Sec. 277. If the defendant appear for arraignment, without 
counsel, he must be informed by the court that it is his right to. . 
haye counsel before being arraigned, and must be asked if he 
desire the aid of counsel. 


ba 


# 
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Sec. 278. Upon the arraignment of any defendant, if it ap- Courtto assign 
pears to the court before which such arraignment is had, that 
the defendant is unable to procure counsel to conduct his de- - 
fense, it shall be the duty of the court to assign to said de- 
fendant any member of the bar he may select as his counsel 
in said cause.” - 

Sec. 279. Attorneysso assigned shall be, by thecourt, allowed Gompensatiou, 
the following compensation : 

In capital cases, fifty dollars ; in all other felonies, twenty- : 
five dollars ; | 

In misdemeanors, fifteen dollars; which shall be paid out of 
the treasury of the proper county. 


_ Sec. 280. The arraignment must be made by the court, or Arraignment, 
by the clerk or district attorney, under its direction, and con~ 
sists in reading the indictment to the defendant, and delivering - 
to him, if he requires it, a copy thereof and of the endorse- 
ments thereon, including the list of witnesses endorsed on it 
or appended thereto, as provided in section 229, and asking 
him whether he pleads guilty or not guilty to the indictment. 
Sec. 281. When the defendant is arraigned, he must be in- Must be 


l A : Se 8 ; , informedif name. 
formed that if the name by which he is indicted be not his on indictment be 
is true na 
true name, he must then declare his true name or be proceed- 


ed against by the name in the indictment or information. 


Sec. 282. If he gives no other name, the court may proceed Itne give no. 
; : other name. 
accordingly. 

Sec. 283. If he allege that another name is his true name, It he give 

; : i another nama 

the court must direct an entry thereof-in the minutes of the 
arraignmént; and the subsequent proceedings on the indict- 
ment or information may be had against him by that-name, 


referring also to the name by which he ts indicted. 


. Sec. 284. If, on the arraignment, the defendant require it, Time allowed to 
he must be allowed until the next day, or such further time > 
= may be allowed him as the court may deem reasonable, to an- 
swer the indictment or information. > 
Sec. 285. If the defendant do not require time, as provided s aswon 
in the last section, or if he do, then on the next day, or at such may be made, 
further day as the court may have allowed him, he may, in an: 
swer to the arraignment, either move the court to set aside the 
indictment or information or may demur or plead thereto, 
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CHAPTER V. 
SETTING ASIDE THE INDICTMENT OR INTORMATION. 


Section 286. Indictment er information when set aside en motion 
287. Defendant, when precluded from objecting to indict- 
mentor taformation in any other manner, 
288. Motion, when heard. 
289. If denied, defendant must immediately demur or 
plead. 
290, If granted, defendant discharged, unless the case be 
submitted to the same or another grand jary. 
291. Effect of order for re-submission. 
292, New indictment in such case, when to'be found. 
.293. Oraer to set aside indictment, no bar to another proses 


owtion. 


+ 


Sen. 286. The indictment or information must be set aside - 
‘by the court in which the defendant-is arraigned, and upon his 
motion, in either of the following cases: 

1, When it is not found, endorsed and presented or filed as 
prescribed in this act; < 

2, When the names of the witnesses examined ‘before the 
grand jury, or. whose depositions may have been read before 
them, are notinserted at the foot of the indictment, or en- 
‘dorsed thereon 5 

3, When a person is permitted to be present during the ses- 
‘sion of the grand jury, while the charge embraced in the in- 
-dictment is under consideration, except as provided in section 


224, 


Sec. 287. If the motion to set aside the indictment be not 
made, the defendant is precluded from afterwards taking the 
‘objections mentioned in the last section. 


See. 288. The motion must be heard at ‘the time of the ar- 
raignment, unless for good cause the court postpone the hears 
ing to another time. l 


Sec. 289. If the motion be denied, the defendant must im- 
mediately answer the indictment or information either by des 
murring or pleading thereto. 
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Sec. 290. If the motion be granted, the court must order re grantea 
that the defendant, if in custody, be discharged therefrom, or- 
if admitted to bail, that his bail be exonerated, or if he have 
deposited money instead of bail, that the money be refunded: 
to him : unless it direct that the case be re-submitted to the 
‘same, or another grand jury, or that the district attorney file a, 
aew information. i 


Sec. 291.. If the'eourt direct that the case be reisuþpmitted, Efect of order 
; for resubmission 
the defendant, if.already in custody, must so remain, unless 
he be admitted to bail; or if already admittedto bail, or money 
have been deposited meee thereof, the bail or-money is an- - i 
` swerable for the appearance of the defendant to answer a new. 


indictment or information. | 


Sec. 292. Unless.a new indictment or information Si found’ New indictment 
. before the next grand jury of the eounty is discharged, the eee 
court must, on the discharge“of such grand j jury, ee the 
defendant. 


Sec. 293. An order to. set aside an indictment or informa- Order to set- 
aside indictment 


tion, as provided in.this chapter, is. no bar to a future prosecus 2° bar to future 


prosecution 
tion for the same offense. . 


+ 


CHAPTER VI 


DEMURRER. 


Section 294. ©n!y pleading for defendant, is demurrer or plem 
295. Demurrer or plea, when put in.. 
296. Grounds of demurrer, ` 
297. Demurrer, how put in, and its form.. 
298, When heard. 
299. Judgment on demurrer. 
800. If allowed, judgment a bar to another-prosecution, un-. 
less direction that the case be re-submitted to the same- 


or another grand jury. 
39%. If a re-sabmission not ordered, defendant discharged.. 
302. Proceedings, if re-submission ordered. 
803. If demurrer disallowed, defendant may be permitted to. - 
plead. When, he must do so, and effect of his omiss 
sior. i 
304. When objections, forming ground of demurrer, may: 
be taken at the trial, or in arrest of judgment. 
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Sec. 294. The only pleading on the part of the defendant 
is either a demurrer or.a plea. 

Sec. 295. Both the demurrer and the plea must be put in in 
open court, either at the time of the arraignment, or at such 
other time as may be allowed to the defendant for that pur= 
pose. 

Sec. 296. The defendant may demur to the indictment or 
information when it appears upon the face thereof, either : 

1, That the grand jury by which it was found, or in case of 
‘an information, that the district attorney had no legal authority 
to inquire into the offense charged, by reason of its not being 


“within the local jurisdiction of the county ; 


2, Thatitdoes not substantially conform to the requirements 
of this act; . 
8, That more than one offense is charged in the indictment 
‘or information 3 


4, That the facts stated do not constitute a. public offense ; 
I 


5, That the indictment or infermation contains any matter, 
which, if true, would constitute a legal justification or excuse 
of the offense charged; or other legal bar to the prosecution. 


Sec. 297. The demurrer must be in writing, signed either 
by the defendant or his counsel, and filed. It must distinctly 
specify the ground of the objection to the indictment or infora 
mation, or it may be disregarded. | 


Sec. 298. Upon the demurrer being filed, the objections pre» 
sented thereby, must be heard, either immediately or at such 


time as the court may appoint. 


Sec. 299. Upon considering the demurrer, the court must 
give judgment, either sustaining. or overruling it; and an order 
to that effect must be entered upon the minutes. 

Sec. 800. If the demurrer be sustained, the judgment is final . 
upon the indictment or information demurred to, and is a bar 
to another prosecution for the same, offense, unless the court, 
being of opinion that the objection on which the demurrer is 
sustained may be avoided in a new indictment or information, 
direct the case to be ressubmitted to the same or another grand 
jury, or in case of an information, to the district attorney. 
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Sec. 801. Ifthe court do not direct the case to be re-submitted, 
the defendant, if in custody, must be discharged, or if admit~ 
ted to bail, his bailis exonerated, or if he have deposited money 
instead of bail, the money must be refunded to him. 


Sec. 802. If the court direct that the case be submitted 
anew, the same proceedings must be had thereon as are pres 
scribed in this act. 


Sec. 303. If the demurrer be overruled, the court must pers 
mit the defendant, at his election, to plead: which he must do 
forthwith, or at such time as the court may allow. If he do 
not plead, the court must enter a plea of not guilty for him 
and proceed to the trial.of the cause. 


Sec. 804. When the objections mentioned in section 296 
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appear upon the face of the indictment or information, they can 
only be taken by demurrer, except that the objection to the 
jurisdiction of the coyrt over the subject’of the indictment or 
information or that the facts stated do not constitute a public 
offense, may be taken at the trial, under the plea of not guilty, and 
in arrest of judgment. 


CHAPTER VIL- 


PLEA. 


Section 805. The different kinds of pleas. 
` 806. Plea, how put in. 
807. Its form. | 
308, Plea of guilty, how put in. 
309. It may be withdrawn, by permission of the court. 
310. What is denied by a plea of not guilty. 
311. What may be given in evidence under it. x 
812. 313. What is deemed a former acquittal. 
814. Conviction or acquittal on indictment for offense con~ 


sisting of different degree, when a bar to another i in- 
dictment, 


Sec. 805, ‘There are three kinds of pleas to an indictment or 
information. A plea of: n 

1, Guilty; ` 

2, Not guilty ; 


may be taken 


Pleas—difterent 
kinds 
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3, A former judgment of conviction or acquittal of the v 
offense charged; which may be pleaded. either with er without- | 
the plea, of not guilty. 

How put in, See. 306. Every plea must be oral, and must be entered. 
upon the minutes of the court, 

tts form, Sec. 307. The. plea must be entered: in substantially the fols. 

lowing form.: 

1, If the defendant plead guilty :—‘* The defendant pleads. 
that he is guilty of the offense charged in this indietment. or in-. 
formation ;”’ 

2. Ifhe plead not guilty :—‘The defendant pleads that he. 
is not guilty of the offense charged i in this indictment or infor 
mation ;” 

8, If he plead a former conviction or acquittal “The dev, 
fendant pleads that he has already been convicted [or acquit 
ted, as. the case may be, | of the offense charged in this indicts. l 
ment or information, by the judgment of the ———— [naming 
it] rendered at , [naming the place, | on the - day: 
of ——.” 

Piea of guilty, Sec. 808. A plea of guilty can. in no case be put in, except 

h w petin by the defendant himself in open court, unless upon an indict- 
ment or information against a corporation ; in which ease it, 
ean be put in by counsel. 


May be Sec. 809. The court may, at any time before judgment upon. 
withdrawn—ty . ©. 4 . 
whosepexmicsicn 3 Plea of guilty, permit is to be withdrawn, and a plea of not 


guilty substituted. 


What is aeniea Bec. 810. The plea of not guilty is.a denial of every mate -. 


by a plea of not 
guilty rial alleg ation 1n the indictment or information.. 


Sec. 811. All matters of fact, tending to establish a defense. 
other than that specified in the third sub-division of section 
305, may be given in evidence under the plea of not guilty. 


Evidenee under 
it 


Whatis deemea Sec. 812. If’the defendant-were formerly acquitted on. the 
E] ground of a variance between the indictment or information 
and the proof, or the indictment or information were dismissed 
upoņ an objection to its form or substance, without a judg- 


ment of acquittal, it is not an acquittal of the same offense. 
5 
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Set, 313. When, however, he was acquitted on the merits, same 
he is deemed acquitted of the same offense, notwithstanding a 
defect in form: or substance in the indictment or information on 
which he was acquitted. 


Sec. 314. When the defendant shall have been convicted: or conviction or 
acquitted upon an indictment or information for an offense Seer 
consisting of different degrees, the conviction or acquittal is a 
bar to another indictment oriaformation for the offense charged 
in the former, or for any inferior degree of that offense, or for 
an attempt to commit the same, or for an offense necessarily 
included therein, of which he might have been convicted under- 
that indictment or information. 


CHAPTER VIII.. 
BEMOVAL OF THE ACTION BEFORE TRIAL.. 


Section 315. Existing writs and proceedings. to. remove indictment 
. before trial abolished. 
316, When, and in what cases indictment may be removed 
before: triak. 
317. Order of removal to be filed, and pleadings and pro- 
ceedings to be transmitted, 
318, Proceedings on removal, if defendant be in custody. 
319. Qrder for removal must be filed before a juror is 
sworn. Authority of the court to. which the indicts 
ment is removed. 


Sec. 315. All writs and other proeeedings heretofore exist» Existing writs 
ing, for the removal of eriminal actions prosecuted by indicts a ER 
ment, from ong court to another before trial, are abolished; 
and the only mode of removing a criminal action, prosecated by 
indictment or information, from one court to another, before 
trial, is that prescribed by this chapter. 


Sec. 816. A criminal action prosecuted by indictment or Indictment may 
information may at any time before trial, on the application of what cases 
the defendant, be removed. from the court. in which it is pend- 
ing. : : 
= Bec. 817. If the eourt order the removal cf the action, a Cer- order of removal 
tified copy of the order for that purpose must. be delivered to ‘Pe sled. -~ 
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and filed by the clerk of the court where the indictment or in- 
formation is pending; who must thereupon transmit the same 
with a certified copy of the pleadings and proceedings in the 
action, including the undertakings for the appearance of the 
defendant or of the witnesses, to the court to which the action 
is removed. 

Sec. 818. If the defendant be in custody, and the removal 
be to another county than that where the indictment or infor 
mation is pending, the order must provide for the removal of 
the defendant, by the sheriff of the county where he is impris- 
oned, to the custody of the proper officer of the county to 
which the action is removed; and he must be removed accord- 
ing to the terms of such order. 

Sec. 319. An order for the removal of the action is of no 
effect, unless a certified copy thereof be filed, as required by 
section 818, before a jury is sworn to try the indictment or in- 
formation. The court to which it is removed, must thereupon 
proceed to trial and judgment therein. 


TITLE VI. 


OF THE PROCEEDINGS ON THE INDICTMENT OR INFORMATION 
BEFORE TRIAL. 


Chapter I. The mode of trial. 
II. Formation cf the trial jury. 
III. Postponement of the trial. 
IV. Challenging the jury. 


CHAPTER I. 


THE MODE OF TRIAL. 


Section 320. Issue of fact defined. 
321, How tried. 
322. On trial for a misdemeanor, defendant may appear by 
counsel, In felony his personal appearance is necés- 
sary. 
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Sec. 820. An issue of fact arises: . - Tasme of fact 
: defined 
1, Upon a plea of not guilty, or 
2, Upon a plea of a former conviction or acquittal of the 
same offense. i 


Sec. 321. An issue of fact must be tried by a jury of the How triea _ 
county in which the indictment or information was found unless 
the action be removed, by order of the district court, into the 
district court of another county. 


Sec. 322. If the indictment or information be for a misde» On trial for 
migsdé@reanor 
meanor, the trial may be had in the absence of the defendant may appear by 
counsel—jf for 
if he appear by counsel; but if for a felony, he must be pers felony 


sonally present. 


CHAPTER IT. 


FORMATION OF THE TRIAL JURY. ~ 


Section 823. Jurors in district courts, 

324. Ballots of the jurors returned, to be depoi in a 
box. 

825. When indictment or information called for trial, names 
of jurors to be called. Proceedings as to those who 
are absent. 

826. Drawing the jury. 

327, 328. Ballots of jurors drawn, how disposed of. 

329. Ballots of absent jurors, how disposed. 

330. If twenty-four jurors not present, court must order 
sheriff to summon others. 

331, Their names to be deposited in a box. 

332. Drawing of a jury thereon. 

333. Of whom the jury consist. 

334. Talesmen how ordered and summoned. 


Sec, 823. The jurors duly drawn and summoned for the trial sorora in 
of issues of fact in actions at law, at a district court, are also iTi °""" 
the jurors for the trial of issues of fact upon indictment or 
information at the district court held at the same time. 


Sec. 824. At the opening of the court, the clerk must pre~ senots 
pare separate ballots, containing the names of thé persons re- 
turned as jurors, which must be folded as nearly alike as pos- 


68 GENERAL LAWS, 


sible, and so that the same cannot be scen, and must deposit 
them in a sufficient box. 


Names of jurors, Sec. 825. When the cause is ealled for trial, and before 
We oa drawing the jury, either party may require the names of all 
the jurors in the panel to be called, and that an attachment 
issue against those who are absent; but the court may, in its 
discretion, wait or not, for the return of the attachment. 
Drawing’ jury Sec. 826. Before the name of any juror is drawn, the box 
must be closed and shaken, so as to intermingle tlie ballots 
therein. The clerk must then, without looking at the ballots, 
draw: them from the box through a hore in the lid, so large 
only as conveniently to admit the hand. 


Sec. 327. When the jury is. completed, the ballots. contain: 
ing the names. of the jurors sworn, must be laid aside, and 
kept apart from the ballots containing the names of: the other 
jurors, until the jury so sworn is discharged. l 


Ballots drawn, 
how disposed of 


Sec. 328. After the jury are so discharged, the ballots, con- 
taining their names must be again folded.and returned to the 
box ; and so on, as often as a trial is had. 


Samp 


Siakol Sec. 329. If a juror be absent when his name is drawn, or 

how disposed ot, Poset aside, or excused from serving on the trial, the ballot 
containing his name must be folded. and;returned to the box as 
soon as the jury is sworn. 


a ee Sec. 830. When a jury has been duly summoned; if, upon 
Pela calling the cause for trial, twenty-four of the jurors summoned 
do not appear, the court must order the sheriff to summon from 
the bystanders as many persons as it may think proper, at 
least sufficient to make twenty-four jurors, from, whom a jury 


for the trial of the cause must be selected. 


Sec. 831. The names of the persons summoned to complete 
Names.to be. 2 x a > ` a 3 
noe atedina, the jury must be written on distinct pieces of paper, folded 
each as nearly alike as possible, and so that the name cannot 
be seen, and must be deposited’ in the box mentioned in secs 
tion 324. 

i = ’ Ay [> a a l 1} 7 : 
E EA Sec. 332. The clerk must thereupon, under the direction of 
Jnrxteraon. ~~ the court, publicly draw out of the box so many of’ the ballots, 

*  gneafter another, as are sufficient to form the jury. 
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Sec. 833. The jury consists of twelve men, chosen as pre~ of wnomthe 
š ; : , jury ‘consist 
scribed in this chapter, aad sworn to try and determine the 
issue by a unanimous verdict. 


Sec. 334. If a sufficient number cannot be obtained from the Talesman how 
box to form a jury, the court may, as often as is necessary, or- uamo. 
der tke sherif te summon from the bystanders so many per- 
sons qualiñed to serve as jurors as it deems sufficient to form a 
jury. ‘The jurors so summoned must be called from the list re: 
turned by the sheriff, and so many of them not excused or dis- 
charged, as may be necessary to complete the jury must be im- 
penueled and sworn, 


CHAPTER IIT i 


“POSTPONEMENT OF THE TRIAL. 


Section 335. When and how ordered. Affidavits to be filed. - 

886. If defe dant appear for tria!, and cause for postpones 
ment be not shown Fy district attorney, indictment or 
inf:rmation to be discharged unless otherwise spes 
cially ordered. 

337. Effect of the d'scharge. 


i 

Sec. 335. When an indictment or information is called for wren and how 
trial, or at any time previous thereto, the court may, upon suf. er 
ficient cause shown by either party, direct the trial to be posts 
poned to another day in the same term, or to another term. The 
affidavits read on both sides upon the application, must at the amaavits tone 


game time be filed with the clerk. ; s S 

Sec. 336. If, when the cause is called for trial, the defend= |. senaant 
ant appear for trial and no sufficient cause for postponing the *Ppear for triat 
same be shown by the district attorney, the court must order 
the defendant to be discharged, unless being of opinion that 
2 ' the public interests require the defendant to be :etained for 


trial, it direct him to be so retained. 

Sec. 337. If the court order the defendant to be discharged, 
the order is not a bar to another prosecution for the same of- 
fense, unless the court so direct; in. which case judgment of 
acquittal must be entered. 


Effect of 
discharge 


4 
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Section 338, 
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CHAPTER IV. 


CHALLENGING THE JURY. i 


Definition and division of challenges. 

When there are several defendants, they must unite in 
their challenges: ~ 

Challenge to the panel defined. 

Upon what founded. 

When and how taken. 

If sufficiency of the facts be denied, adverse party may 
except. Exceptions how made and.tried. 

If exception overruled, court may allow denial of chals 
lenge. If allowed, may permit chalieniee to be 
amended, 


. Denial of challenge, how made, and trial thereof. 
. Who may be examined on trial of challenge. 
. If challenge allowed, jury to be discharged. If disal~ 


lowed, jury to be impannelzd. 


. Defendant to be informed of his right to challenge an 


individual juror. 


. Kinds of challenge to individual jurors. 


Challenge, when taken. 

Peremptory challenge, what, and how taken. 

Number of peremptory challenges to which defendant, 
is entitled. 


. Challenge for cause, by whom taken. 


Definition and kinds of challenge for cause. 


. General cause for challenge. 

. Particular eauses of challenge. 

. G ounds of challenge for implied bias. 
. Groands of challenge for actual bias. 
. Exemption not a ground of challenge. 


Causes of challenge, how stated. 


. Exceptions to challenge and denial thereof. 
. Challenge, how tried, if denied. 

. Triers, how appointed. Majority may decide. 
4, Oath of triers, 


Juror challenged may be examined as a witness, 


. Rules of evidence on triai of cha’lenge. 
. Challenge for implied bias, how determined. 
. Instructions to triers on challenge for actual bias. 
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Section 869. Verdict of triers, and its effect. 
870. Challenge, first by defendant, and then by the people, — 
Each must exhaust challenges before the other begins, 
371. Order of challenges. 
372. Peremptory challenges may be taken after challenges 
on both sides exhausted. 


Sec. 338. A challenge is an objection to the trial jurors, Definition of 
andis of two kinds: division of 
1, To the panel; 


2, To an individual juror. 


Sec. 839. When several defendants are tried together, they When there are 
severa 


cannot sever their challenges, but must join therein. defendants 


Sec. 340. A challenge to the panel is an objection made to Challenge to 
panel, defined 


all the trial jurors returned, and may be taken by either party. 
Sec. 841. A challenge to-the paniel can be founded only. on upon what 


ded 
a material departure from the forms prescribed by the code of sue 
civil procedure, in respect to the drawing and return of the 
jury, or on the intentional omission ‘of the sheriff to summon 


one or more of the jurors drawn. 

Sec. 342. A challenge to the panel must be taken before the when ana how 
jury issworn, and must be in writing, specifying plainly and token 
distinctly the facts constituting the ground of challenge. 


Sec. 343. If the sufficiency of the facts alleged as a ground sufficiency 
of challenge be denied, the adverse party may except to the - 
challenge. The exception need not bein writing, but must be 
entered upon the minutes of the court; and thereupon the 
court must-proceed to try the sufficiency of the challenge, ass 
suming the facts alleged therein to be true. - 


Sec. 344. If, on the exception, the court deem the chal- grexception 
lenge sufficient, it may, if justice require it, permit the party moy allow e. 
excepting to withdraw his exception, and to deny the facts alx 
leged in the challenge, If the exception be allowed, the court 
may, in like manner, permit an amendment of the challenge. 

Sec. 345. If the challenge be denied, the denial may, in Denial of 


hallenge—how 
like manner, be oral, and must be entered upon the minutes made—iria] 
thereo 


of the court; and the court must proceed to try the question 
of fact. 


6* 
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Sec. 346. Upon the trial of the challenge, the officers, 
whether-judicial or ministerial, whose irregularity is complained 
of, as well as any other persons, may be examined to prove or 
disprove the facts alleged as the ground of the challenge. 


Sec. 347. If, either upon an exception to the challenge, or a 
denial of the facts, the challenge be allowed, the court must 
discharge the jury, so car as the trial of the cause in question 
is concerned; and another jury for the trial thereof can be 
summoned for the same term from the bystanders. If it be 
disallowed, the court must direct the jury to be irpanneled. 

Sec. 848. Before a juror is called, the defendant must be 
informed by the court, or under its direction, that if he intend 
to challenge an individual juror, he must do so when the juror 


appears, and before he is sworn. 


Sec. 849. A challenge to an individual juror, is either : 

1, Peremptory, or 

2, For cause. 

Sec. 850. It must be taken when the juror appears, and be- 
fore he is sworn; but the court may, for good cause, permit it 
to be taken after the juror is sworn, and before the jury is com- 
pleted. 

Sec. 851. A peremptory challenge can be taken by the des 
fendant only, and may be oral. It is an objection to a juror 
for which no reason need be given, but upon which the court 
must exclude him. : 

Sec. 852. If the offense charged be punishable with death or 
imprisonment in astate prison for life, the defendaut is entitled ` 
to twenty peremptory challenges. In other felonies ten chal- 
lenges are allowed. Ona trial of any misdemeanor he 1s enti- 
tled to five peremptory challenges. 

Sec. 853. A challenge for cause may be taken either by the 
people or the defendant. 


Sec. 854. It is an objection to a particular Juror, and is 


either : l 
1, General, that the juror is disqualified from serving in the 


case on trial; 
2, Particular, that he is disqualified from serving in any case 
on trial. 
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Sec. 355. General causes of challenges are < 

1, A conviction for a felony ; 

2, A want of any of the qualifications preseribed by the 
‘code of civil procedure, te render a person a competent juror 

8, Unsoundness of mind, or such defect in the taculties of 
the ming or organs of the body, as renders him incapante of 
performing the duties ofa juror, 


Sec. 356. Particular cause of challenge are of two kinds + 

1, For such a bias, as when the existence of the facts is as~ 
certained, ia judgment.of law disqualifies the juror, and which 
is known in this code as implied bias ; 

2, Ivor the existence of a state ef mind on the part of the 
juror, in reference to the case, or to either party, which satis» 


73 


eneral -canse 


for 


Particulat 
causes for 


fies the triers, in the exercise of a sound discretion, that he- 


cannot try the issue impartially without prejudice to the sub- 
stantial rights of party challenging. and which is known in this 


code as actual bias. 


Sec, 857. A challengefer implied bias may be taken for all 
or any of the following. causes, and for no other: 

1, Consangninity.or affinity within the sixth degree of the 
‘civil law, inclusive, to the person alleged to be injured by 
whose c'mplaint the prosecution was instituted, or to the de- 
fendant ; 

2, Standing in the relation of guardian and ward, attorney 
and client, master and servant. or landlord and tenant, or be~ 
ing a member of the family of the defendant, or of the person 
alleged to be injured by the offense charged, or on whose com: 
plaint the prosecution was institu'ed, or in his employment on 
Wages ; l 

3, Being a party adverse to the defendant in a civil action, 
-or having complained against, or been accused by him in a 
criminal prosecution ; 

4, Ilaving served on the grand jury which found the indicts 
ment, or on a coroners jury which inqsired inte the death of a 
person whose death is the subject of the indictment 5 

5, Having served on a trial jury which has tried another 
person for the indentic ıl offense charged in the indictment ; 

6, Haring been one of the jury formerly sworn to try the 
game indictment or information, aud whose verdict wag set 


ee 
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aside, or which was discharged without a verdict, after the cause 
was submitted to it; , . 

T, Having served as a juror in a civil action brought 
against the defendant for the aet charged as an offense ; 

8, If the offense charged be punishable with death, the en~ 
tertaining of such conscientious opinions as would preclude his 
finding the defendant guilty; in which case he shall neither be 
permitted ner compelled to serve as a juror. 


Sec, 858. A challenge for actual bias may be taken for the 
cause mentioned in the second subdivision of section 356, and 
for no other cause. 


Sec. 809. An exemption from service on a jury is not a 
cause of challenge, but the privilege of the person exempted. 

Sec. 360. In a challenge for implied bias, one or more of 
the causes stated in section 3857 must be alleged. In a chal- 
lenge for actual bias, the cause stated in the second subdivision 
of section 356 must be alleged. In either cases, the challenge 
may be oral, but must = entered upon the minutes of the 
eourt. 

Sec. 861. The adverse party may except to the challenge 
in the same manner as to a challenge to the panel, and the 
same proceedings must be had thereon as prescribed in section 
843; except that if the exception be allowed the juror must 
be excluded. The adverse party may also orally deny the 


facts alleged as the ground of challenge. 

Sec. 862. If the facts be denied, the challenge must be tried 
as follows: 

1, If it be for implied bias, by the court 3 

2, If it be for actual bias, by triers. 

Sec. 863. The triers are three impartial persons, not on the 
jury panel, appointed by the court. All challenges for actual 
bias must be tried by the triers thus appointed, a majority of 
whom may decide. 

Sec. 864. The triers must be sworn, generally, to inquire 
whether or not the several persons who may be challenged, and 
in respect to whom the challenges shall be given to them in 


charge, are true, and to decide the same according to the evi» - 
dence. 
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Sec. 865. Upon the trial of a challenge to an individual suror chationged 
z š : i may be examined 
juror, the juror challenged may be examined as a witness to asa witnoss 
prove or disprove the challenge ; and is bound to answer every 


question pertinent to the inquiry therein. 


Sec. 866. Other witnesses may also be examined on either Rulesot 
> . R k evidence 
side; and the rules of evidence applicable to the trial of other 
issues, govern the admission or exclusion of testimony, on the 
trial of the challenge. 


Sec. 867. On the trial of a challenge for implied bias, the Challenge for 
a 2 i implied bias, 
court must determine the law and the-fact, and must either bow determined 
allow or disallow the challenge, and direct an entry according= 


ly upon the minutes. 


Sec. 368. On the trial of a challenge for actual bias, when Instructions. to 
‘the evidence is concluded, the court must instruct the triers 7 
that it is their duty to find the challenge true, if the evidence 
establishes the existence of a state of mind on the part of the 
juror, in reference to the case or to either party, which satisfies 
them in the exercise of a sound discretion, that he cannot try 
the issue impartially and without prejudice to the substantial 7 
rights of the party challenging ; and that if otherwise, they 
must find the challenge not true. The court can give them no 
other instruction. ` 


Sec. 869. The triers must thereupon find the challenge yoraict oe triers 
either true or not true; and their decision is final. If they 
find it true the juror must be excluded. 


Sec. 870. All challenges to an individual juror, except per~ Challenge, frst- 
by defendant 
emptory, must be taken, first by the defendant, and then by the then by people, 


each must 


people; and each party must exhaust all his challenges before A 
the other begins. 


Sec, 871. The challenges of either party need not all be oraerot 
taken at once; but they must be taken separately, in the fol. paano 
lowing order, including in each challenge all the causes of 

challenge belonging to the same class: 
© 1, Te the panel; 

2, To an individual juror for a general disqualification ; 

3, To*an individual juror for implied bias 3 
` 4, To an individual juror for actual bias. 
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Peremptory Sec. 372. If all the challenges on beth sides be disallowed, 
otake ane the defendant may still take a peremptory challenge, unless 


á t 
ae the peremptory challenges be exhausted. 


TITLE VII. 


OF THE TRIAL, 


Chapter I. The trial. 
II. Conduct of the jury after the cause is submitted te 
them. 


IIL. The verdict. 


CHAPTER I. 


THE TRIAL. 


Section 373, 874. In what order trial to proceed. 

275. Number of counsel who may argue the cause to the 
jury. 

346. Defeudant presumed innocent until contrary proved. 
in case of reasonable doubt entitled to acquittal. 

877. When reasonable doubt of which degree he is guilty, 
he must be convicted of the lowest. 

‘378. Separate trial of defendants jointly indicted or prose- 
cuted, . 

379, 880. Discharging one of several defendants before ver- 
dict, that he may be a witness. Effect of the dis~ 
charge. 

881, Rules of evidesce in civil cases applicable in criminal 
cases except where otherwise provided in this code. 

382. Confession of defendant, when evidence, and its effect. 

B83, 884. Evidence on trial for treason. 

885, Evidence on trial for conspiracy. 

386. Evidence on trial for rape, or the ciime against naa 
ture, 

387. Conviction cannot be had on testimony of accomplice, 
unless corraborated, 
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Bection. 388, On trial’ for false pretewces, no evidence of pretences 
admissable, unless in writing. But this section not 
applicable- to prosecution for falsely representing or 
personating another, and in suen: eħaracter receiving 
money or property. 

889. Conviction cannot be had for abduction or seduction 
„unless testimony of person injured’ be corroborated. 

890. If testimony show higher offense than that eharged,. 
court may discharge jury, and hold defendant to an- 
swer a new indictment, 

391. If new indictment not found, defendant to. be re-tried: 
on the original indictment. 

392. Court may aischarge-jury, where it has no jurisdiction 
of the offense, or the facts do. not constitute am 
offense. 

398. Proceedings, if jury discharged for want of jurisdiction 
of the offense, when committed out of the territory. 

394, 395. Proceedings in sucli. case; when, offense commit- 
ted in the Territory. i 

396, 897. Proceedings, if jury discharged because: the facts» 
do not constitute an offense. | 

398. When evidence on either side is closed, court may ad~ 
vise aequittal. Effect of the advice. 

399. View of permission, when ordered, and how con- 
ducted. 

400. Knowledge of juror to be-declared.in- court and juror 
to be sworn as witness. 


401, Jurors may be permitted to separate during the trial, 


If kept together, oath of the officers. 


402. Jurors not to converse together on the subject of the 
trial, nor form ap.opinion until the cause is submit- 
ted, 

403. Proceedings where juror becomes” unable to perform: 
his duty before conclusion of trial. 


494. Court to decide questions of law arising during triak. ` 


405, On indictment for libel, jury to determine law and fact.. 

406. In all other cases court to decide questions of Jaw, sub-- 
ject to right of defendant to except. 

407. In charging jury, court to state all necessary matters: 


of law, and to inferm them that they are the exclu. 
aș sive judges of all questions of fact. 


TT 


78 


in what order 
trial to proceed 


Bams 


Number of 
counsel who 
may argue 


Defendant 
presumed 


GENERAL LAWS. 


Section 408. Jury may decide in court, or retire in the custody of 
officers. Oath of the officers. 
409. When defendant on bail appears for trial, he may be 


committed. 


Sec. 873. The jury having been impanneled and sworn, the 
trial must proceed in the following order : 

1, If the indictment be for a felony, the clerk or district ata: 
torney must read it, and state the plea of the defendant to the 
jury. In all other cases, this formality may be dispensed 
with 3 

2, The district attorney, or other counsel for the people, 
must open the case and offer the evidence in support of the in~ 
dictment or information ; 

3, The defendant or his counsel may then open his defense, 
and offer his evidence in support thereof ; 

4, The parties may then, respectively, offer rebutting testis 
mony only, unless the court, for good reason, in furtherance of 
justice, or to correct an evident oversight, permit them to offer 
evidence upon their original case ; 

5, When the evidence is concluded, unless the case is sub» 
mitted to the jury on either side, or on both sides, without ar- 
gument, the counsel for the people shall commence, and the | 
defendant or his counsel shall follow, then the counsel for the 
people shall conclude the argument to the jury ; 

6,. The court must then charge the jury, which charge must 
be in writing, to which charge either party may except. 


Sec. 874. When the state of the pleadings requires it, or in 
any other case, for good reasons, and in the sound discretion 
of the court, the order of trial and argumext prescribed in the 
last section may be departed from. 


Sec. 375. If the indictment be foran offense punishable with 
death, three counsel on each side may argue the cause to the 
jury. If it be for any other offense, the court may, in its dis- 
cretion, restrict the argument to two counsel on each side. 


Sec. 876. A defendant in a criminal action 1s presumed to 


innocent in caso De innocent until the contrary be proved, and in case of a rea- 


of reasonable 
doubt 


sonable doubt as to whether his guilt is satisfactorily shown, 
he is entitled to be acquitted. 
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Sec. 877. When it appears that a defendant has committed Reasonable 
oubt of which 
a public offense, and there is reasonable ground of doubt in degree 


which of two or more degrees he is guilty, he can be convicted 
of the lowest of those degrees only. . - 


Sec. 878. When two or more defendants are jointly indicted separato triat 
fora felony, any defendant requiring it, must be tried sepa- ° ““"“*™" 
rately. In other cases defendants joiatly prosecuted may be 
tried separately or jointly in the discretion of the court. 


Sec. 379. When two or more persons are included in the pischarging one 
same indictment, or information, the court may, at any time Sf several 
before the defendant has gone into his defense, on the applicas Pore verdict 
tion of the district attorney, direct any defendant to be dis- 

‘charged from the indictment or information, that he may be a 


witness for the people. 


Sec. 880. When two or more persons are included in the same, efect of 
same indictment or information, and the court is of opinion U2" 
that in regard to a particular defendant there is not sufficient 
evidence to put him on his defense, it must order him to be dis- 
charged before the evidence is closed, that he may be a witness 
for his co-defendant. The order js an acquittal of the de- 
fendant discharged, and a bar to another prosecution for the 
same offense. 


Sec. 881. The rules of evidenee in civil cases are applica Rules of 


ble also to criminal cases, except as otherwise provided in this oyrestle in 


code. | certain cases 
Sec. 882. A confession of a defendant, whether in the course -oontessions 

of judicial proceedings or to a private person, cannot be given - 

in evidence against him when made under the influence of fear 

produced by threats, nor is it sufficient to warrant his convic« 

tion, without additional proof that the offense charged has been _ 

committed. | 


Sec. 883. Upon a trial for treason, the defendant cannot be Evidence on 
convicted unless upon the testimony of two witnesses to the ‘i! for treason 
same vvert act, or of one witness to one overt act, and another 
witness to a different overt act of the same treason. But if 
two or more distinct treasons of different kinds be alleged in 


the indictment, two witnesses to prove different treasons are not 
sufficient to warrant a conviction. 
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Sec. 384. Upon a trial for treason evidence: cannot be ad~., 
mitted of an overt act not expressly charged in the indictments. 
ror can the defendant be convieted Ma one or more overt. 
acts be expressly alleged therein. 

Sec. 885. Upon a trial-for conspiracy, in casewhere an 
overt act is necessary to constitute the offense, the defendant 
cannot be convicted, unless ohe or more acts be ex press. 
ly alleged in the indictment, nor unless one or more of the acts: 
alleged be proved, but any other overt act, not alleged in the 
indictment, may be given in evidence. i 

See. 386. Proof of actual penetration into the body is suf- 
ficient to sustain an indictment for rape, or for the erime against, 
nature. $ 

Sec. 387. A conviction can not be had upon the testimony of 
an accomplice unless he be corroborated by such other evidence: 
as tends to connect the defendant with the commission of the 
offense, and the corroboration is not sufficient if it merely show 
the commission of the offense, or the circumstances thereof.. 


Sec. 888. Upon a trial for having, with intent. to. cheat or 


‘defraud another designedly by any false pretense, obtained 


the signature ofi any perso® to a written instrument, or having 


obtained from any person any money, personal property, 
valuable thing, no evidence ean be admitted of a. false pre- 
tense expressed orally and unaccompanied. by a false token.or 
writing unless the pretense er some note or memorandum 
thereof, be in ‘writing, either subscribed by, or in the hand- 
writing of the defendant. But this section does not apply to a 
prosecution for falsely representing or-personating another, 
and in such assumed character receiving money or property. 
Sec. 889. Upon a trial for inveigling, enticing, or taking 
away anunmarried female of prévious chaste character, under 
the age of twenty-five years, for the purpose of prostitution, 
or alding or assisting therein, or for having, under promise of 
marriage, seduced and had illicit connexion with an unmarried 
female ef previous chaste character, the defendant can not be 
convicted upon the testimony of the person injured unless she 
is corroborated by other eviaence tending to connect the de- 


fendant with the commission of the offense. 
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Sec, 390. If it appear by the testimony that the facts proved ıt testimony 
wes : ~ i . show higher 
constitute an offense of a higher nature than that charged in offense 
thé indictment or information, the court may direct the jury to 
be discharged, and all proceedings on the indictment to be sus- 
. pended, and may order the defendant to be committed or con« 7 
tinued on, or admitted to bail to answer any new indictment 
or information which may be found against him for the higher 
‘offense. | 
Sec. 391. If a new prosecution be not commenced for the 1 new 
indictment not 


higher offense at or before the next term, the court must again found 
proceed to try the defendant on the original indictment. 


Sec. 892. The court may direct the jury to be discharged, court may 

z . : 1 aa ae i discharge jury 
-where it appears that it has not jurisdiction of the offense, or 
that the fact as charged in the indictment or information do 


not constitute an offense punishable by law. 


Sec. 393. If the jury be discharged because the court has Proceedings if 
not jurisdiction of the offense-charged in the indictment or ins i ai 
formation, and it appears that it was committed out of the jus 
risdiction of this Territory, the ċourt may order the defendant 
to be discharged, or to be detained for a reasonable time speci: 
fiedin the order, until a communication can be sent by the dis- 
trict attorney to the chief executive officer of the State, Terri- 


tory, or district, where the offense was committed. 


Sec. 394. If the offense were committed within- the exclu- proceedings in 
sive jurisdiction of another county of this Territory, the court ““"** 
must direct the defendant to be committed for such time as it 
deems reasonable to await a warrant from the proper county for 
his arrest, or if the offense be a misdemeanor only, it may ad= 
mit him to bail in-an undertaking, with sufficient sureties, that 
he will, within such time as the court may appoint, render him- 
self amenable to a warrant for his arrest from the proper ~ i 
county, and if not sooner arrested thereon, will attend at the 
office of the sherif of the county where the trial was had, at a 
time particulatly specified in the undertaking, to surrender him- 
self upon the warrant,-if issued, or that his bail will forfeit 
such sam as the court may fix, and to be mentioned in the 
undertaking, 

Sec. 895. In the case provided for in the last section the Same 
alerk must forthwith transmit a eertified copy of the indictment 
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or information, and of all the papers in the action, filed with 
him, to the district attorney of the proper county, the expenses 
of which transmission is chargeable to that county. 

Sec. 896. If the defendant be not arrested, as provided in 
section 394, on a warrant from the proper county, he must be 
discharged from custody, or his bail in the action be exoneras 
ted, or money deposited instead of bail refunded, as the case 
may be; and the sureties in the undertaking mentioned in that 
section must be discharged. 

Sec. 897. If he be arrested, the same proceedings must be 
had thereon as upon the arrest of a defendant in another 
county, On a warrant of arrest issued by a magistrate. 


Sec. 898. If the jury be discharged because the facts as 
charged do not constitute an offense punishable by law, the 
court must order that the defendant, if in custody, be dis. 
charged therefrom, or if admitted to bail, that his bail be ex- 
onerated, or if he have deposited money instead of bail, that 
the money deposited be refunded to him, unless in its opinion a 
new indictment or information can be framed, upon which the 
defendant can be legally convicted, in which case it may direct 
that the case be re-submitted to the same or another grand 
jury, or in case of misdemeanor to the district attorney of the 
proper county. 

sec, 399. If, at any time after the evidence on ore side 
is closed, the court deem it insufficient to warrant a conviction, 
it may advise the jury to acquit the defendant, Butthe jury 
are not bound by the advice; nor can the court, for apy cause, 
prevent the jury from giving a verdict, 


Sec. 400. When, in the opinion of the court, it is proper that 
the jury should view the place in which the offense is charged 
to have been committed, or in which any other material fact 
occurred, it may order the jury to be conducted in a body, in 
the custody of proper officers, to the place, which must be 
shown to them by a judge of the court, or by a person appoin- 
ted by the court for that purpose. 


Sec. 401. The officers must be sworn to suffer no person to 
speak to or communicate with the jury, nor to do so them- 
selves, on any subject connected with the trial, and to return 
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them into court without unnecessary delay, or at a specified 
time. 


Sec. 402. If a juror have any personal knowledge respects 
ing a fact in controversy in a cause, he must declare it in open 
court, during the trial. If, during the retirement of the jury, 
a juror declare a fact, which could be evidence in the cause, as 
of his own knowledge, the jury must return into court. In 
either of these cases, the juror making the statement must be 
sworn as a witness and examined in the presence of the 
parties.” 

Sec. 403. The jurors sworn to try an indictment or informa 
tion may, at any time before the submission of the cause to the 
jury, in the discretion of the court, be permitted to separate, 
or be kept in charge of proper officers. . The officers must be 
sworn to keep the jurors together until the next meeting of the 
court, to suffer no person to speak to or communicate with 
them, nor to do so themselves, on any subject connected with 
the trial, and to return them into court at the next meeting 
thereof. 


Sec. 404. The jury must also, at each adjournment of the 
court, whether permitted to separate or kept in charge of offir 
cers, be admonished by the court that it is their duty not to 
converse among themselves, or to form or express any opinion 
thereon, until the case is finally submitted to them. 


Sec. 405. If, before the conclusion of the trial, a juror be: 
come sick, so as to be unable to perform his duty, the court 
may order him to be discharged. In that case a new juror 
may be sworn, and the trial begin anew, or the jury may be 
discharged, and a new. jury then or afterwards impanneled. 
With the consent of defendant the trial may proceed with the 
remaining jurors. 

Sec. 406. The court must decide all questions of law which 
arise in the course of the trial. 

Sec. 407. On the trial for libel, the jury have the right to 


determine the law and the fact. 


- Sec. 408. On the trial of an indictment or information for 
any other offense than libel, questions of law are to be decided 
by the court, saving theright of the defendamt to except ques- 
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tions of fact by the jury. Ard although the jury have the 
power to find a general verdict, they are bound, nevertheless, to 
receive as law what is laid down as such by the court. 


Sec. 409. In charging the jury, the court must state. te 
them all matters of law which it thinks necessary for their 
information in giving their verdict; and if it present the facts 
of the case, must in addition to what it may deem its duty to 
say, inform the jury that they are the exclusive judges of all 
questions of fact. , 

Dec. 410. After hearing tħe charge, the jury may either de- 
cide in court, or may retire for deliberation. H they do not 
agree without retiring, one or more officers must be sworn, to 
keep them together in some private and convenient place, with- 
out food or drink, except bread and water, unless otherwise 
ordered by the court; and not to permit any person to speak 
to or communicate with them, nor do so themselves,-unless it 
be by order of the court, or toask them whether they have 
agreed upon a verdict, and to return them into court when they ` 
have so agreed, cr when ordered by the court. 

Sec, 411. When a defendant, who has given bail, appears 
for trial, the court may, in its discretion, at any time after his 
appearance for trial, order him to be committed to the custody 
of the proper officer. of the county, to abide the judgment or 
further order of the court 5 and he must be committed and held 


in custody accordingly. 


CHAPTER IT. 


CONDUCT OF THE JURY AFTER THE CAUSE IS SUBMITTED TO 


THEM. 


Section 412. Room and acoommodations for the jury after retire~ 

ment, how provided. 

418, Accommodations for the jury, when kept together dur- 
ing the trial, or after retirement. 

414, 41o. What papers the jury may take with thom. 

416. May return into court for information. 

417. If, after retirement a juror becomes sick or unable to 
act, the jury to be discharged. i 
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Section 418. Not.to be discharged in any other case, unless there is 
no reasonable probability that they can agree. 
419. When the jury discharged or prevented from giving a 
verdict, cause to be again tried. | 
420. Court may be adjourned during the absence of jury, as 
to other business, but deemed cpen till verdict render- 
ed or jury discharged. | 
421. Final adjourament of court discharges jury. 


Sec. 412. A room must be provided by the board of com- 
missioners of the county, [or if the trial be in a city court, by 
the corporate authorities of the city} for the use of the jury, 
upon their retirement for deliberation, with suitable furniture, 
fuel, lights and stationery. If the supervisors or corporate 
authorities neglect, the court may order the sheriff to do so; 
and the expenses incurred by him in carrying the order into 
effect, when certified by the court, are a county charge. 


Sec. 413. While the jury ure kept together, either during 
the progress of the trial or after their retirement for delibera» 
tion, they must be provided by the sheriff, upon the order of 
the court, at the expense of the county, with suitable and 
sufficient food, 


Sec. 414. Upon retiring for deliberation, the jury may take 
with them all papers [except depositions. ] which have been 
received-as evidence im the cause, or copies of such parts of 
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Sec. 415. The jury may also take/with them notes of the 
testimony or other proceedings on the trial, taken by them- 
selves or any of them, but none taken by any other person. 


Sec. 416. After the jury have retired for deliberation, if, 
there be a disagreement between them as to any part of the 
testimony, or if they desire to be informed of a point of law 
arising in the cause, they must require the officer to conduct 
them into court. Upon their being brought ie court, the in- 
formation requircd must be given in the presence of, or after 
notice to, the district attorney and the defendant or his 
counsel, 
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Sec. 417. If, after the retirement of the jury, one of them 
become so sick as to prevent, the continuance of his duty, or 
any other accident or cause occur to prevent their being kept 
together for deliberation, the jury may be discharged. 


Sec. 418. Except as provided in the last section, the jury 
cannot be discharged after the cause is submitted to them 
until they have agreed upon their verdict, and rendered it in 
open court, unless by the consent of both parties entered upon 
the minutes, or unless, at the expiration of such time as the 
court deems proper, it satisfactorily appear that there is no 
reasonable probability that the jury can agree, 


Sec. 419. In all cases where a jury are discharged, or pres 
vented from giving a verdict, by reason of an accident or other 
cause, except Where the defendant is discharged from the ins 
dictment or information during the progress of the trial, or 
after the cause is submitted to them, the canse may be again 
tried at the same or another term as the court may direct. 


Sec. 420. While the jury are absent the court may adjourn 
from time to time as to other business; but it is nevertheless 
deemed open for every purpose connected with the cause subs 
mitted to them, until a verdict is rendered or the jury dis- 
charged. 


Sec. 421. A final adjournment of the court discharges the 


jury. 
CHAPTER IL 


THE VERDICT. 


Section 422. When the jury have agreed, to be brought into court 
and their names called, Ifall do not appear, jury to 
be discharged and cause again tried. 

428. In felony, defendant must be present. In misdemean« 
or, verdict may be rendered in his absence. 

424. Manner ot taking the verdict. 

425. Verdict may be general or special. 

426. General verdict. 

427. Special verdict. 

428, 429. Special verdict, how rendered. 

430. Special verdict, how brought to argument. 
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Section 431. Judgment thereon. 


432. When special verdict defective, new trial to be or» 
dered. 
433. Upon indictment or information for offense consisting 


of different degrees, jury may convict of any degree,’ 


or of an attempt to commit the offense. 
434. In other cases, jury may convict of any offense necessa- 
rily included in‘that charged. 
435. On indictment or information against several, jury may 
render a verdick as to some, and the cause-be again 
tried as to the others. 


436, 487. In what cases court may direct a reconsideration - 


of the verdict, 

438, When judgment may be given upon an- informal ver- 
dict. 

489. Polling the jury. 

440, Recording the verdict. 

44l. Defendant, when to be discharged or detained after ac- 
quittal, - : 

44°. Proceedings upon general verdict of conviction or a 
special verdict. 

448. When defendant acquitted on the ground of insanity, 
the fact to be stated with the verdict. Commitment 
of defendant to territorial lunatic asylum. 


Sec. 422. When the jury have agreed upon their verdict, 
they must be conducted into court by the officer having them 
in charge. Their names must then be called, andif all do not 
appear, the rest must be discharged without giving a verdict. 
In that case the cause must be again tried, at the same or 
another term. | 


Sec. 423. If the indictment be for a felony, the defendant 
must, before the verdict is received, appear in person. If it be 
for a misdemeanor, the verdict may be rendered in his abx 
sence. : 


Sec. 424. If the jury appear, they must be asked,-by the 
court or the clerk, whether they have agreed upon their ver- 
dict; and if the foreman answers in the afirmative, they must, 
on being required, declare the same. Š 
Sec. 425. The jury may either render a general verdict, or 


where they are in doubt as to the legal effect of the facts 
ia 
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I 


proved, they may, except upon an indictment for libel, find a 
special verdict. 


Sec. 426. A general gali upon a ns of not guilty, is 
either ‘ guilty” or “ not guilty :’’ which imports a conviction 
or acquittal of the offense charged in the indictment. Upon a 
plea of a former conviction or acquittal of the same offense, it 
is either “ for the people,” or “forthe defendant.” . 

Sec. 427. A special verdict is that by which the jury find the 
facts only, leaving the judgment to the court. It must pree 
sent the conclusions of fact, as established by the evidence to 
prove them; #nd[and] the conclusions of fact must be so pre 
sented as that nothing remains to the court but to draw 


= 


conclusions of law upon them. 


Sec. 428. The special verdict must be reduced to writing by 
the jury, or in their presence, entered upon the minutes of the 
court, read to the jury, and agreed to by them before they are ` 
a 

Sec, 429. The special ver T need not be in any particular 
form, butis sufficient if it presents intelligibly the facts found 
by the jury. 

Sec. 430. The special verdict may be brought to argument 
by either party, upon two days notice to the other, at the same 
or another term of the court. 

Sec. 431. The court must find judgment upon the special 
verdict as follows : 


1, If the plea be not guilty, and the facts prove the defendant 
guilty of the offense charged in the indictment or information, 
or of any other offense of which he could be convicted under 
the indictment or information as provided in sections 483 and 
434, judgment must be given accordingly; but if otherwise 
judgment of acquittal must be given ; 

2, If the plea be a former conviction or acquittal of the same 
offense, the court must give judgment of conviction or acquits 
tal, according as the facts prove or fail to prove the former con- 
viction or acquitta 

Sec. 432. If the jury do not, in a special verdict, pronounce 
affirmatively or negatively on the facts necessary to enable the 
court to give judgment, if they find the evidence of facts mere» 
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- ly, and not the conclusions of fact from the evidence, as estab» 
lished to their satisfaction, the court must order a new trial. 


Sec. 433. Upon an indictment or information for an offense Upon indictment 
consisting of different degrees, the jury may find the defendant a aa Gn 
not guilty of the degree charged in the indictment, and guilty 
of any degree inferior thereto, or of an attempt to commit thé 


offense. 


Sec. 434, In all other cases, the defendant may be found In other cases - 
guilty of any offense, the commission of which is necessarily 
included in thas with which he is charged in the indictment or 
information. . 


Sec. 455. On an indictment or information against several, On indictment 
if the jury cannot agree upon a verdict as to all, they may ren- — 
der a verdict as to those in regard to whom they do agree, on 
which a judgment must be entered accordingly, and the case as 


to the rest may be tried by another jury. 


Sec. 485. When there is a verdict of conviction, in which it Ia what cases 
; ; conrt may direct 
appears to the court, that the jury have mistaken the law, the reconsideration 
eourt may explain the reason for that opiuion, and direct the 
jury to reconsider their verdict; and if, after the reconsidera- 
tion, they return the same verdict, it must be entered. But 
when there is a verdict of acquittal, the court cannot require 


the jury to reconsider it. f 


Sec. 457. If the jary render a verdict which is neither a gen- Same 
eral or a special verdict as defined in sections 426 and 427 the 
court may, with proper instructions as to the law, direct them to 
reconsider it; and it cannot be recorded until it þe rendered in 
some form from which it can be clearly understood what Is the 
intent of the jury, whether to render a general verdict, or to 
find the facts specially, and to leave the judgment to the court. 

Sec. 438. If the jary persist in finding an informal verdict, Jedgmenfupon 
from which, however, it can be clearly understood that their - eee 
intention is to find in favor of the defendant, upon the issue, 
it must be entered in the terms in which it is found, and the © 
court must give judgment of acquittal. But no judgment of 
conviction can be given unless the jury expressly find against- 
the defendant upon the issue, or judgment be given against 
him on a special verdict. 
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Sec. 489. When a verdict is rendered, and beforé it is recor- 
ded, the jury may be polled on the requirement of either party ; 
in which case, they must be severally asked whether it is their 
verdict, and if any one answer in the negative, the Jury must 
be sent out for further deliberation. 


Sec. 440. When the verdict is given, and is such as the 
court may receive, the clerk must immediately record it in full 
upon the minutes, and must read it to the jury and inquire of 
them whether itis their verdict. If any juror disagree, the 
fact must be entered upon the minutes, and the jury again sent 
out, bus if no disagreement be expressed, the verdict is com- 
plete, and the jury must be discharged from the case. 


Sec. 441. If the judgment of acquittal be given on a gene- 
ral yerdict, and the defendant be not detained for any other 
legal cause, he must be discharged as soon as the judgment is- 
given; except that when the acquittal is for a variance be- 
tween the proof and the indictment, which may be obviated by 
anew indictment, the court may order his detention to the 
end that a new indictment may be preferred,in the same 
manner and with the like effect, as provided in section 398. 


Sec. {42. Ifa general verdict be rendered against the de. 
fendant, or a special verdict be given, he must be remanded, if 
in custody, or if on bail he may be committed to the proper 
officer of the county, to await the judgment of the court upon 
the verdict. When committed, his bail is exonerated, or if 
money be deposited instead of bail, is must be refunded to the 
defendant. 


See. 445. Ifthe defense be the insanity of the defendant, 
the jury must be instructed, if they acquit him on that ground, 
to state that fact with their verdict. The court may thereupon, 
if the defendant be in custody, and they deem his discharge 
dangerous to the public peace or safety, order him to be com» 
mitted to the care of the sheriff, until he becomes sane. 
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TITLE VIII. 
OF THE PROCEEDINGS AFTER TRIAL, AND BEFORE JUDGMENT. 


Chapter J. Bill of exceptions. 
II. New trials. 
IIL. Arrest of judgment. 


CHAPTER I. 
BILL OF EXCEPTIONS. 


Section 444. In what cases. 

445. By whom settled, and how filed.” 

446. To be settled at the trial, or the point noted in writing. 

447, 448. When and how settled after the trial. 

4.9. Enlarging the time therefor. 

450. Effect of not serving exceptions or amendments within 
the time prescribed, ~ 

A451. What to be contained in bill of exceptions. 
452. With whom and when filed. 


Sec. 444. On the trial of an indictment or information, ex~ 


ceptions may be taken by the defendant to a decision of the 
court u> on a matter of law by which his substantial rights are 
prejudic .d, and not otherwise, in any of the following cases: 

1, In disallowing a challenge to the panel of the jury, or to 
an individual juror for implied bias ; 

2, In admitting or rejecting witnesses or testimony, or in 
charging the triers on the trial of a challenge to a juror for 
actual bias; 

3, In admitting or rejecting witnesses or testimony, or in 
deciding any question of Jaw, nota matter of discretion, or in 
charging or instructing the jury upon the lew, on the trial of 
the issue. . 

Sec. 445. A bill containing the exceptions must be settled 
and signed by the presiding judge, and filed With the clerk. 

Sec. 446. The bill of exceptions must be settled at the trial, 
unless the court otherwise direct. If no such direction be giv~ 
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en, the point of the exception must’ be particularly stated in 
writing, and delivered to the court, and must immediately be 


corrected or added, until it is made conformable to the truth. 


Sec, 447. Ifthe bill of exceptions be not settled at the trial, 
it must be prepared and served within three days thereafter, on 
the district attorney, who may, within three days thereafter 
serve on the defendant or his counsel, amendments thereto. 
The defendant may then, within three days, serve the district 
attorney with a notice to appear before the presiding judge of 
the court, at a specified time, not less than five, nor more than 
ten days thereafter, to have the bill of exceptions settted. 


Sec. 448. At the time appointed the judge must settle and 
sign the bill of exceptions. 


Sec. 449. The time for preparing the bill of exceptions or 
the amendments thereto, or for settling the same, may be en- 
larged by the consent of the parties, or by the «presiding 
judge. 


Sec. 450. If the bill of exceptions be not served within the 
time prescribed in section 447, or within the enlarged time 
therefor, as prescribed in the last section, the exceptions are 
deemed abandoned. If it be served and the parties omit, 
within the time limited by section 447, the one to prepare 
amendments, and the other to give notice of appearaizec before 
the judge, they are respectively deemed, the one to have agreed 
to the bill of exceptions, and the other to the amendments. 


Sec. 451. The bill of exceptions must contain sa much of 
the evidence only asis necessary to present the questions of 
law upon which the exceptions were taken, or as may show 
that the decision excepted to has not prejndiced the substantial 
rights of the defendant ; and the judge must, upon the settle~ 
ment of the bill, whether agreed to by the parties or not, strike 


‘out all other matters contained therein. 


Sec. 452. The bill of exceptions must be filed with the 
clerk of the court at the time of, or before, taking the appeal. 


Section 458. 
454. 
455. 
456. 
457. 


458. 


Sec. 458. 


the same court, before another jury, after a verdict has been 


given. 


Sec, 454. A new trialcan be granted by the court in which 
the former trial was had, only in the cases provided in seetion 


456. 


Sec. 455. The granting of a new trial places the parties ix 
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CHAPTER II. 


NEW TRIALS. 


New trial defined. 

By what court granted. 

Its effect. 

In wha’ cases it may be granted. 

Must be applied for before judgment, and only upon 
leave of the court. 

Court to prescribe time and manner of making the ap- 
plieation. 


A new trial is a reexamination of the issue in New trial 
defined 


granted 


Its effect 


the same position as if no trial had been had. All the testis 
mony must be produced anew; and the former verdict can not 
be used or referred to, either in evidence or in argument. 


Sec. 456. The court in which a new trial is had upon an 


issue or fact, has power to grant a new trial, when a verdict 5°°™"°t 
has been rendered against the defendant by which his substan- 

tial rights have been prejudiced, upon his application, in the fol: 
lowing cases : 


i, When the trial has been had in Ae absence, if the indict~ 
ment be for a felony ; 


2, When the jury has received any evidence out .of court 
other than that resulting from a view, as provided in section : 


400 ; 


8, When the jury have separated without leave of the court, 
after retiring to deliberate upon their verdict, or been guilty of 
any misconduct by which a fair and due eonsideration of the 
case has been prevented ; 

4, When the verdict has been decided b Tot or by any 
means other than a fair expression of opens on the part of all 


the jurors; 
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In what cases 
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5, When the court has mis~directed the jury in a matter of 
law, or has refused to instruct them; 

6, When the verdict is contrary to law or evidence. But 
no more than two new trials can be granted for this cause 
alone. | . 

Sec. 457. The application for a new trinl must be made 
before judgment, and can be made only upon leave granted b 
the court. : 


Sec. 458. If leave be granted, the court must prescribe the 
time and manner of making the application. " 


CHAPTER II. 


ARREST OF JUDGMENT. 
: 
Section 459. Motion in arrest of judement defined, and upon what 
defects founded. 
460. Court may arrest judgment without motion. 
461. Motion, when and how made. 
462, Effect of arresting the judgment. 
463. Defendant when to be held or discharged. 


Sec. 459. A motion in arrest of judgment is an application 
on the part of the defendant, that no judgment be rendered on 
a plea or verdict of guilty, or on a verdict against the defend- 
ant on a plea of a former conviction or acquittal. It may be 
founded on any of the defects in the indictment or information 
mentioned in section 296. 

Sec. 460. The court may also, on its own view of any of 
these defects, arrest the judgment without motion. 

Sec. 461. The motion must be made before or at the time 
when the defendant is called for judgment. If made before, it 
must be on notice to the district attorney, or in his presence. 

Sec. 462. The effect of allowing a motion in arrest of judg- 
ment is to place the defendant in the same situation in which 
he was before the indictment or information was found. 

Sec. 468. If, from the evidence on the trial there is reason- 


able ground to believe the defendant guilty, and a new indict- 
ment or information can be framed upon which he may be con- 
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victed, the court may order him to be re-committed to the offi- Defendant when 
cer of the proper county, or admitted to bail anew to answer ‘scharged. 
the new indictment or information. If the evidence show him 

guilty of another offense, he must be committed or held there- 

on, and in neither case 1s the verdict a bar to another prosecu- 

tion or indictment for the same offense. But if no evidence 

appear sufficient to charge him with any offense, he must, if in 

custody, be discharged, or if admitted to bail, his bail is eXONs 

erated, or if money have been deposited instead of bail, it must 

be refunded to the defendant, and the arrest of judgment 
operates as an acquittal of the charge upon which the prosecus 

tion was founded. 


TITLE IX. 


OF THE JUDGMENT AND EXECUTION. 


Chapter I. The judgment. 
Ij. The execution. 


CHAPTER I. 


THE JUDGMENT. 


Section 464, 465. -Time for pronouncing judgment to be appointed 

by the court. 

466. In felony, defendant must be present. In misdemean- 
or, judgment may be pronounced in his absence. 

467. When defendant is in custody, how brought before the 
court for judgment. 

468. How brought before the court when he i is on bail, 

469. Bench warrant to issue. 

470, Form of bench warrant. 

471,472. Service of the bench warrant. 

473, Arraignment of defendant for judgment: 

474. What cause may ke shown against the judgment, 

475. If no sufficient cause shown, judgment to be pro- - 
nounced. 

476. Court may summarily inquire into cirgiimstances in age s 
gravation or mitigation of punishment. l 
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Section 477. Testimony, how given. 

478. No other testimony or representations to he received, 

479. Violation of the last section, how punished. 

480. On conviction of two or , more offenses, judgment of 
imprisonment on one to commence at the expiration 
of the imprisonment on another. 

481. Duration of ixprisonment on a judgment to pay a fine. 

482. The judgment roi. 


Sec. 464. After a plea or verdict of guilty, or after a ver- 
dict against the derendant on a plea of a former conviction or 
acquittal, if the judgment be not attested, or a new trial 
granted, the court must appoint a time for pronouncing judg: 
ment. 

Sec. 465. The time appointed must be at least two days after 
the verdict if the court intend to remain in session so long, or 
if not, as remote a time as can reasonably be allowed. 

Sec. 466. For the purpose of judgment, if the conviction be 
fur a misdemeanor, judgment may be pronounced in his ab- 
sence. : 

See. 467. When the defendant is in custody, the court may 
direc: the officer in whose custody he is, to bring him before it 
for judgment, and the officer must do so accordingly. 

Sec. 468. If the defendant have been discharged on bail, or 
have deposited money instead thereof, and do not appear for 
judgment when his personal attendance is necessary, the court, 
in addition to the forfeiture of the undertaking of bail or of 
the money deposited, may direct the clerk to issue a bench 
warrant for his arrest. | 

See. 469. The clerk, on the application of the district at- 
torney, may accordingly, at any time after the order, whether 
the court be setting or not, issue a bench warrant Into one or 
more counties. 


r 


Sec. 470. The bench warrant must be substantially in the 
following forw : 
. County of 
In the name of the people of the Territory of Dakota: 
To any sheriff, constable, marshal or policeman in this ter~ 


ritory. 


T a 
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A. B. having been onthe —~ day of —— 
[seal] 186—, duly convicted in the district court, of the ` 
crime of, [designating it generally, | 
You are therefore commanded forthwith to arrest the above 
named A, B., and bring him before that court for judgment, 
or if the court have adjourned for the term, you are to deliver 
him into the custody of the sheriff of the county of — [as 
the case may be.] bg 
City of ————, [or as the case be.] 
‘the —— day of ——, 186—. 


E. F., Clerk.  - 
Sec. 471. The bench warrant may be served in any county, Service of 
ya the same manner as a warrant of arrest; except that when 
served in another county, it need not be endorsed by a magis- 
trate of that county. 


By order of the court, 


Sec. 472, Whether the bench warrant be served in the coun- same 
ty in which it was issued or in another county, the officer’ 
must arrest the defendant and bring him before the court, or 
eommit him to the oficer mentioned in the warrant, according , 
to the command thereof. 


Sec. 473. When the defendant appears for judgment, he arraienmont 
must be informed by the court, or by the clerk under its *“*°""™ 
direction, of the nature of the indictment or information, and 
of his plea and the verdict, if any thereon; and must be asked 
whether he have any legal causéto show why judgment should 
not be pronounced against him. 


a 3 4 
Sec. 474. He may show for cause against the judgment: cause may be 


skown against - - 


1, That he is insane; and if in the opinion of the court judgment 
there is reasonable ground for believing him to be insane, the ` 
question of his insanity must be tried as provided by sections ` 
641 to 644 both inclusive. If upon the trial of that question, 
the jury find that he is sene, judgment must be pronounced; 
but if they find him insane, must be committed to territorial 2 
lunatic asylum until he becomes sane; and when notice is given 
of thst fact, as provided in section 658, he must be brought be- 


fore the court for judgment; 


2, That he has good cause to offer, either in @rrest_of judg- 
. * ~ = 7 : . 
ment, or for a new trial; in which case the court may, ia its 
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discretion, order the judgment to be deferred, and proceed to 
decide upon the motion in arrest of judgment, or for a new 
trial. 

Sec. 475. If no sufficient cause be alleged, or appear to the 
court, why judgment should not be pronounced, it must theres 
upon be rendered. 

Sec. 476. After a plea or verdict of guilty, in a case where 
a discretion is conferred upon the court as to the extent of the 
punishment, the court upon the suggestion of either party, 
that there are circumstances which may be properly taken into 
into view, either in aggravation or mitigation of the punish- 
ment, may in its discretion, hear the same summarily at a spec- 
ified time, and upon such notice to the adverse party as it may 
direct. 


Sec. 477. The circumstances must be presented, by the tesa 
timony of witnesses examined in open court; except, that 
when a witness is so sick or infirm as to be unable to attend, 
his deposition may be taken by a magistrate of the county out 
of court, at a specified time and place, upon such notice to the 
adverse party as the court may direct. 

Sec. 478. No affidavit, or testimony, or representation of 
any kind, verbal or written, can be offered to, or received by, 
the court, or member thereof, in aggravation or mitigation of 


‘the punishment, except as provided in the last two sections. 


See. 479. A violation of the last section is punishable as a 
misdemeanor, on the part of the person offering or receiving 
the affidavit or representation ; and the person offering it may, 
in addition, be punished by the court for a contempt. 


Sec. 480, If the defendant have been convicted of two or 
more offenses, before judgment on either, the judgment may be, 
that the imprisonment upon any one may commence at the exx 
piration of the imprisonment upon any other of the offenses. 


Sec. 481. A judgment that the defendant pay a fine, may 
also direct that he be imprisoned until the fine be satisfied, 
specifying the extent of the imprisonment ; which cannot ex- 
ceed one day for every two dollars of the fine. 


Sec. 482. When judgment of a conviction is rendered, the 
clerk must enter the same upon the minutes, stating briefly the 
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offense for which the conviction has been had; and must ima dudgment roi 


mediately annex together and file the following papers, which 
constitute the judgment roll: ~ | i 

1, A copy of the minutes of a challenge interposed by the 
defendant to the panel of the grand jury, or to an individual 
grand juror, and the proceedings and decision thereon ; 

2, The indictment or information and a copy of the minutes 
of the plea or demurrer ; 

8, A copy of the minutes of a challenge which may have 
been interposed to the panel of a trial jury, or to an individual 
juror, and the proceedings and decision thereon ; 

4, A copy of the minutes of the trial; 

5, A copy of the minutes of the judgment ; 

6, The bill of exceptions, if there be one. 


I, 


CHAPTER II. 


THE EXECUTION. 


Section 483. Authority for the execution of a judgment except of 

death, 

484, Commitment of the defendant. : 

485, 486, Judgment of imprisonment, by whom and how 
executed. 7 

487. Power of sheriff to require assistance ; refusal to assist 
him, how punished. 

488, Warrant of execution upon judgment of death, Time 
of execution. — i 


489. On judgment of death, presiding judge to transmit to - 


governor a statement of the conviction, judgment and 
testimony. 

490. Governor may require opinion of judges of court of ap- 
peals, and supreme court, and the attorney general, 
or any of them. ee 


491. Judgment of death not to be reprieved or suspended — 


except by sheriff, as provided in next seven sections. 
492. If good reason to suppose defendant insane, jury to in~- 
quire into it, how and by whom ordered. 
493. Duty of district attorney upon the inquisition. 
494, Inquisition, how ‘certified and filed. 
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Section 495, 496. Proceedings upon the finding of the jury. 

497. If good reason to suppose female defendant pregnant, 
jury to inquire into it—how and by whom ordered. 
Proceedings upon the inquisition. 

498, 499. Proceedings upon the finding of the jury. 

500, 501. Proceedings when judgment of death, remaining 
in force, has not been exeeuted: 

502. Punishment of death how inflicted. 

508. Hxecution where to. take place. 

504. Who to be present at the execution.. 

505. Certificate of the execution. 

506. Certificate, how filed and published.. 

Sec. 483. When a judgment, except of death, has been- pro~ 
nounced, a certified copy of the entry thereof upon the minutes, 
must be forthwith furnished to the officer whose duty it is to. 
execute the judgment; and. no other warrant or authority is. 
necessary to.justify or require its execution. 

Sec. 484. If the judgment be-imprisonment, or a fine and 
imprisonment, until such fine be paid, the defendant must forth- 
with be committed to the custody of the proper officer, and by 
him detained until the judgment be complied with. 

Sec. 485. When the judgment is imprisonment in a county 
jail, or a fine, and that the defendant be imprisoned until it be 
paid, the judgment must be executed by the sheriff of the county. 
Inall other cases when the sentence is imprisonment, the sheriff 
of the county must deliver the defendant to the proper officer, 
in execution of the judgment. 

Sec. 486. If the judgment be imprisonment, except in a 
county jail, the sheriff must deliver a copy of the entry of the 
judgment upon the minutes of the court, together with the body 
of the defendant, to the keeper of the prison in which the de- 
fendant is to be imprisoned. 

Sec. 487. The sheriff or his deputy, while conveying the de- 
fendant to the proper prison, in execution of a judgment of 
imprisonment, has the same authority te require the assistance 
of any citizen of this Territory, in securing the defendant, and 
in retaking him if he escape, asif the sheriff were in his own 
county; and every person who refuses or neglects to assist the 
sheriff, when so required, is punishable as if the sheriff were in 


his own county. 
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Sec. 488. When judgment of death is rendered, the judge Se os 
must sign and deliver to the sheriff of the county,a war- of 
rant, stating the conviction and judgment, and appointing a 
day on which the judgment is to be executed, which must not 
be less than thirty, nor more than sixty days from the time of 
the judgment. | 


4 


Sec. 489. The judge of the court at which a conviction re- On judgment 
quiring judgment of death is had, must, immediately after the = 
conviction, transmit to the governor, by mail, a statement of 
the conviction and judgment, and the tentmony giren at the 
trial, 


Sec. 490. The governor may thereupon require the opinion Governor may 

f g require, wha 
of the judges of the supreme court upon the statement so i 
furnished. 


Sec. 491. No judge, court or officer, other than the govern- Judgement et 
‘or, can reprieve or suspend the execution of a judgment of reprieved except 
death, except the sheriff in the cases provided in next eight 


Sections. 


Sec. 492. If it be found by the inquisition, that the defen- It defendant 
dant is sane, the sheriff must execute the judgment; but if it l 
be found that he is insane, the sheriff must suspend the execu- 
tion of the Judgment until he receive a warrant from the gov- 
ernor, or from a majority of the judges of the supreme court, 
directing the execution of the judgment. 


Sec. 493. If the inquisition find that the defendant is Insane, Duty of sheriff 
the sheriff must immediately transmit it to the governor, who maken 
may, when the defendant becomes sane, issue a warrant ap- 
pointing a day for the execution of the judgment. 

Sec. 494. When there is good reason to suppose that a fe- Female 
male, against whom judgment of death is rendered, is pregi pregnant, jury 
nant, the sheriff of the county, with the concurrence of the by whom orertd 
judge of the court by which the judgment was rendered, may 
summon a jury of three physicians of the Territory to inquire 
into the supposed pregnancy. Immediate notice thereof must 
be given to the district attorney of the county. -The provisions 
of sections 493 and 494 apply to the proceedings upon the in- 


quisition. 
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Proceedings Sec. 495. If it be found by the inquisition that the female is 

woe Oe pregnant, the sheriff must execute the judgment. If, how~ 
ever, it be found that she is pregnant, the sheriff must suspend 
the execution of the judgment, and transmit the inquisition to 
the governor. 

fame Sec. 496. When the governor is satisfied that the female is 
no longer pregnant, he may issue his warrant appointing a day 
for the execution of the judgment. 


When judgment Sec. 497. If, for any reason, a judgment of death have not 
executed been executed, and it remain in force, the supreme court, at @ 
general term, on the application of the district attorney of the 
county where the conviction was had, must order the defendant 
to be brought before it; or, if he be at large, a warrant for 
his apprehension may be issued by that court, or by a judge 
thereof. . 
Same Sec. 498. Upon the defendant being brought before the 
court, it must inquire into the facts, and if no legal reason exs 
ist against the execution of the judgment, must make an order 
that the sheriff of the proper county execute the judgment 
at a specified time. The sheriff must execute the judgment 


accordingly. 


Punishment ot Sec. 499. The punishment of death must be inflicted by 


anaicted hanging the defendant by the neck until he be dead. 

Exeontion, when Sec. 500. A judgment of death must be executed within the 
walls of the jail of the county in which the conviction was 
had, or within a yard or enclosure adjoining the jail. If there 
be no such jail or prison in the county in which the conviction 
was had, or if it become unfit or unsafe for the confinement of 
prisoners, or be destroyed by fire or otherwise, and the jail of 
anothér county have been legally designated for the confines 
ment ef the prisoners of the county in which the conviction 
was had, the judgment must be executed within the walls of 
the prison so designated, or within a yard or enclosure adjoin« — 
ing the same. | 


Who to be Sec. 501. The sheriff or under-sheriff of the county must be 
diti present at the execution, and must invite the presence (by at 
least three days notice) of the district attorney, together with 
one physician and twelve reputable citizens, to be selected by 
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him. He must also, at the request of the defendant, permit any 
minister of the gospel whom the defendant may name, and any of 
his relatives, to atterid the execution; and also such peace officers 
as the sheriff or under-sheriff may deem proper. But no pers 
sons other than those mentioned in this section can be present 
at the ex: ation ; nor can any person under age be allowed to 


witness tbu zame. 

Sec. 502. The sheriff or undersheriff must prepare and sign, Certificate of 
with their names of office, a certificate, setting forth the time aun 
and place of the execution, and that the judgment was executed 
upon the defendant, according to the provisions of the last 
three sections, and must cause the certificate to be signed by 
the public officers, and by at least twelve persons, not relatives 
of the defendant, who witnessed the execution, i 


Sec. 503. The sheriff or under-sheriff must cause the cer« How filed 
tificate to be filed in the office of the clerk of the county, and 
a copy thereof to be published in the territorial paper, and in 
one newspaper, if any, printed in the county. 


TITLE X. 


OF APPEALS, i = 


Chapter I. Appeals, when allowed, and how taken. 
II. Dismissing an appeal for irregularity, 
III. Argument of the appeal. : 
IV. Judgment upon appeal. 


CHAPTER I. 


APPEALS, WHEN ALLOWED, AND HOW TAKEN. 


Section 504. Writs of error and certiorari. 
505, Appeals substituted as provided in this shaper: > 
506. Parties, how designated on appeal. : 
507. In what cases appeals may be taken by defendant. 
508. In what cases, by the people, 
509. Appeal, a matter of right. 
510. Must be taken within one year after judgment. oO ` 
511, 512. Appeal, how taken. 
g* 
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Section 513. Appeal by the pace not to stay or affect the judg- 


ment until reversed. 

514. Stay of proceedings on appeal to supreme court from 
judgment of conviction. 

515. Certificate of stay not to be granted, but on notice of 
district attorney. 

516. Effect of the stay. 

517. Transmitting papers to the supreme court. 


| 


as they have 
an additional 


Sec. 504. Writs of error in criminal actions, 
heretofore existed, are allowed ; 
mode of reviewing a judgment or order in a criminal action is 
that prescribed by this chapter. 


and hereafter, 


Sec. 505. The party aggrieved, whether the people or the 
defendant, may appeal from a judgment in a criminal action in 
the cases prescribed in this chapter. 

Sec. 506. The party appealing is known as the appellant, 
and the adverse party as the respondent. But the title of the 
action is not changed in consequence of the appeal. 


Sec. 507. An appeal to the supreme court may be taken by 
the defendant from a judgment on a conviction, and upon the 
appeal any actual decision of the court in an intermediate 
order or proceeding forming a part of the judgment roll, as 
prescribed by section 482, may be reviewed. 

Sec. 508. An appeal to the susreme court may be taken by 
the people in the following cases, and no other : 

1, Upon a judgment for the defendant on a demurrer to the 
indictment ; i 

2, Upon an order of the court arresting the judgment ; 

3, From an order granting a new trial. 

Sec. 509. An appeal may be taken as provided in the last 
three sections as a matter of right. 

Sec, 510. An appeal must be taken within one year after 
the judgment was rendered. | 

Sec. 511. An appeal must be taken by he service of a 
notice in writing on the clerk with whom the Judgment roll is 
filed, stating that the appellant appeals from the judgment. 

Sec. 512. If the appeal be taken by the defendant, a simis 


lar notice must be served on the district attorney of the county 
in which the original judgment was rendered. 
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Bec. 513. If it be taken by the people, a similar notid¢e must Appeal by the 
‘be served on the defendant, if he be a resident of, or is impris- cons 
oned in, the city or county ; or if not, on the counsel, if any, 
who appeared for him on the trial, if he resides or. transacts 
his business in the county. If the service cannot after due 
dilligence be made, the appellate court, upon proof thereof, 
may make an order for the publication of the notice, in such 


newspaper and for such time as it deems proper. 


Sec. 514. At the expiration of the time appointed for the Stay of. 
roceealn 
publication, on filing an affidavit of the publication, the appeal i = 
becomes perfected. ; 


Sec. 515. An appealtakem by the people in no case stays Certificate of 
f ' R : . stay, not to bs 
or affects the operation of a judgment in favor of the defend. sranted, except 


ant, until the judgment is reversed. 


Sec. 516. An appeal to the supreme court, from a judgment Ffest of the 
of conviction, stays the execution of the judgment, upon filing, 
with the notice of appeal, a supersedeas bond, approved by the 
clerk of court, in such sum as the court or clerk may deters 
mine, and conditioned for the appearance of the defendant in 
the supreme court, and that such defendant will prosecute said 
‘appeal with effect and abide the judgment of the court thereon; 
Provided, however, If the defendant is under sentence of death, 
no bail shall in any case be allowed. 3 


Sec. 517. Upon the appeal being taken, the clerk with Trenetik 
apers tO 

. whom the notice of appeal is filed, must, within ten days there- supreme court 

after, without charge, transmit a copy of the notice of appeal 


and of the judgment roll to the clerk of the supreme court. 


CHAPTER II. 


DISMISSING AN APPEAL FOR IRREGULARITY, 


Section 518. For what irregularity and how dismissed. 
519. Dismissal for want or return. 

Sec. 518. If the appeal be irregular i in a substantial partic. porw at 
ular, but not otherwise, the court may, on any day in term,-on how dismissed 
motion of the respondent, upon two days notice, with copies g 
of the papérs on which the motion was founddd, order it to be 5 


dismissed. 
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Sec. 519. The court may also upon like motion dismiss the 
appeal, if the return he not made as provided in section 517, 
unless for good cause they enlarge the time for that purpose, 


CHAPTER IIT. 


ARGUMENT OF THE APPEAL, 


Section 520. Appeal to supreme court, how and where brought to 
argument, 

21. Notice of argument to counsel for defendant. 

Papers by whom furnished, and effect of omission. 

Judgment of affirmance may be without argument, if 
appellant fail to appear, Reversal, only upon argu- 
ment, though respondant fail to appear. 

524. Number of counsel to be heard, defendant’s counsel to 
close the argument. 


525. Defendant need not be present. 


de 
2 
3. 


5 
52 
52 


Sec. 520. An appeal to the supreme court may be brought 
to argument by cither party on ten days notice, on any day, 
ata gencral term ofthe supreme court. 


Sec. 521. If a counsel within five days after the appeal, 
have given notice to the district attorney that he appears for 
the defendant, notice of argument must be served on him in= 
stead of the defendant; otherwise, notice must be served as the 
court may direct. 

Sec. 522. When the appeal is called for argument, the ap- 
pellant must furnish the court with copies of the notice of ap- 
peal and judgment roll. If he fail to do so, the appeal must 
be dismissed, unless the court otherwise direct. 

Sec. 523. Judgment of affirmance may be given, without ar- 
gument, if the appellant fail to appear. But judgment of re~ 
versal can only be given upon argument, though the respons 
dant fail to appear. 

Sec. 524. Upon the argument of the appeal, if the offense 
be punishable with death, two counsel on each side must be 
heard, if they require it. In any other case, the court may, 
in its discretion, restrict the argument to one counsel on each 
side. 
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Sec. 525. The defendant need not personally appear, in the Defendant need 
appellate court. 


CHAPTER IV. 


JUDGMENT UPON APPEAL. 


Section 526, Court to give judgment, without regard to technical er 
rors, defects or i not affecting substantial 
rights. 

527. May reverse, affirm or nodi the judgment, and order 
a new trial. 

28. Defendant to be discharged on reversal of judgment 

againt him, where new trial is not ordered. 

529. Judgment to be executed, on affirmance against the de- 
fendant. 

530, Judgment of appellate court, how entered and remitted. 

531. Papers returned not to be remitted. 

582. Jurisdiction of appellate court cases, after judgment 
remitted, 


Sec. 526. After hearing the appeal, the court must give eurt to give 
judgment without regard to technical errors or defects, or to without &o. 
exceptions. which do not affect the substantial rights of the 
parties. 

Sec. 527. The appellate court may reverse, afirm, or modi- Mey reverse, 
fy the judgment appealed from, and may, if necessary or proper, 
order a new trial. 


Sec. 528. Ifa judgment against the defendant be reversed, On reversal, 
without ordering a new trial, the appellate court must direct, is orderea 
if he be in custody, that he be discharged therefrom, orif he be 
admitted to bail,-that his bail be exonerated, or if money be 


deposited instead of bail, that it be refunded to the defendant. 
Sec. 529. Ona judgment of affirmance against the defens suagmenton 
dant, the original judgment must be carried into execution as m35 
the appellate court may direct. e i 
Sec. 530. When the judgment of the appellate court is giv- Of appellate 
en, it must be entered in the judgment book, and a certified © aa 
copy of the entry forthwith remitted to the clerk with whom 
the original judgment roll is filed, or if a new trial be ordered 
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in another county, to the clerk of the county, unless the judgx 
ment be rendered in the absence of the adverse party, in which 
case the court may direct it to be retained not exceeding ten 


* 


days. 
Sa Sec. 581. The papers returned to the appellate court must 
Tomita there remain of record, and are not to be remitted to the court 
below. 
aurledictin ot “Sec. 582. After the certificate of the judgment has been ` 


‘appellate court k 5 z 7 
eases after what remitted as provided in section 580, the appellate court has no 


further jurisdiction of the appeal, or of the proceedings there- 
on; and all orders which may be necessary to carry the judga 
ment into effect, must be made by the court to which the cer- 
tificate is remitted. 


TITLE XI. 


OF MISCELLANEOUS PROCEEDINGS. 


Chapter I, Bail. 
II. Compelling the attendance of witnesses. 
ZIT, Examination of witnesses, conditionally. 
TY. Examination of witnesses, on commission. 
V. Inquiry into the insanity of the defendant, before trial, 
or after conviction. 
VI. Compromising certain public offenses, by leave of the 
court. 


VII. Dismissal of the action, before or after the indictment, 
for want of prosecution, or otherwise. . 


YIII. Remitting the punishment in certain cases. 
IX. Proceedings against corporations, 
X. Entitling affidavits. 
oa XI. Errors aid mistakes in p'eadings and other proceedings, 
X11. Disposal of property, stolen or embezzled. 


XIII. Reprieves, commutations and pardons. 
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CHAPTER E 


Bath, 


Article I. In what cases the defendant may be admitted to baiÑ. 
If. Bail, upon being held to answer, before indictment. 
TIT. Bail, upon an indictment, before conviction. 
IY. Bail, upon an appeal. 
V., Deposit, instead of bail. 
VI. Surrender of the defendant. 
VIL. Re-commitment of the defendant, after having given baif, 
or deposited money instead: of bail. 


| 


ARTICLE I. 


IN WHAT CASES THE: DEFENDANT’ MAY BE ADMITTED. TO BAIL.. 


Section 583, Admission to bail, defined. ` 

534. Taking bail, defined. B 

580. Offenses not bailable: 

036. In what cases defendant may be admitted to bail, be- 
fore conviction. 

53%. In what cases he may. be admitted to bail after convic- 
tion and upon appeal. 

538. Nature of bail before conviction. 

039. Nature of bail after conviction, and upon appeal, 


Sec. 538, Admission to bail is the order of a competent 
court or magistrate, that the defendant be discharged from ac- 
tual custody, upon bail. - 


Sec. 584. The taking of bail consists in the acceptance, by 

a competent court or magistrate, of the undertaking of suffix 
cient bail for the appearance of the defendant according to. the 
terms of the undertaking, or that the bail will pay to the Eee 
ple of this Territory a specified sum. 


Sec. 535: The defendant cannot be admitted to bail, where 
he is charged : - 

1, With an offense punishable with death > or 

2, With the infliction of a personal injury upon anether, 
likely to produce death, under such circumstances as that if 


death ensue the offense would be murder. 
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Sec. 586. If the charge be for any other offense he may be 
admitted to bail, before conviction, as follows : 

1, As a matter of right in cases of misdemeanor ; 

2, As a matter of discretion in all other cases. 

Sec. 587. After the conviction of an offense not punishable 
with death, a defendant who has appealed, and when there is 
a stay of proceeding, but not otherwise, may be admitted to 
bail ; 

1, As amatter of right when the appeal is from a judgment 
imposing a fine only; | 

2, Asa matter of discretion in all other cases. _ 

Sec. 588. Before conviction, a defendant may be admitted 
to bail; 

1, For his appearance before the magistrate, on the examin, | 
ation of the charge, before being held to answer ;_ 

2, To appear at the court to which the magistrate is re- 
quired, by section 182, to return the depositions and statement 
upon the defendant being held to answer, after examination; 

8, After indictment, either upon the bench warrant issued 
for his arrest, or upon an order of the court committing him, 
or enlarging the amount of bail, or upon his being surrendered 
by his bail to answer the indictment in the court in which it is 
found, or to which it may be sent or removed for trial. 

Sec. 589. After conviction and upon an appeal the defen- 
dant may be admitted to bail, as follows : 

1, If the appeal be from a judgment imposing a fine only, 
on the undertaking of bail, that he will pay the same-or snch 
part of it as the appellate court may direct, if the judgment be 


_ affirmed or modified or upon the appeal being dismissed ; 


2, If judgment of imprisonment have been given, that he 
will surrender himself, in execution of the judgment, upon its 
being affirmed or modified or upon the appeal being dismissed. 


ARTICLE IL. 


BAIL, UPON BEING HELD TO ANSWER BEFORE INDICTMENT OR IN~ 
FORMATION. 


Section 540, 541. By what courts or magistrates defendant may be 
admitted to bail. 


GENERAL LAWS. 


Section 542. At what time defendant may be admitted to bail by a 
magistrate. 


5438. In cities, if offense be felony, application for admission 
to bail must be on notice. 

544. Form of order, if made by the court. 

545. Form of order, if made by a magistrate. ` 

546. On denial of application, by a magistrate, defendant 
may appeal to court. 

O47, Manner of taking appeal.  - 

548. Decision of court on appeal, final. 

549. Bail, by whom taken. 

550. How put in, and form of the undertaking. 

551. Qualifications of bail. 

552, 553. Bail, how to justify. Í 

5öt. Bail may be examined as to suficiency. 

555. Other testimony may be received as to their sufficiency. 

006. Decision as to their sufficiency, and filing affidavits of 
justification and undertaking. f 

507. On allowance of bail, and execution of undertaking, 
defendant to be discharged. Form of discharge. 

558. If bail disallowed, defendant to be detained until other 
bail be put in and justify. 

559. Defendant detained if bail disallowed. 

Sec. 540. When the defendant has been held to answer, as 
provided in section 170, the admission to bail may be by the 
magistrate by whom he is so held, as follows: 

1, By any of the magistrates mentioned in section 112, 
when the offense charged is a misdemeanor or a felony, pun- 
jshable with imprisonment, not exceeding five years. . 

2, By ajudge of the supreme court, the mayor or recorder 
of a city, a city judge, in all cases where bail may be taken 
before conviction, as provided in section 537. 

Sec. 541. When, by reason of the degree of the offense, 
the committing magistrate has not authority to admit to bail, 
the defendant may be admitted to bail by one of the officers 
having authority to admit to bail in the case, as provided in 
second subdivision of the last section, or by the court to which 
the depositions and statement are returned by the committing 
magistrate, as provided in section 182, if the case be triable 
therein, or if not, by the court to which, after indictment, it 
‘may be sent or removed for trial. 
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Sec..542, The defendant may be admitted to bail by a-mag~ 
Istrate, as provided in the last two sections, upon being held to 
answer, or at any time before the return of the depositions. 
and statement to the court. After that time he can be admit~ 
ted to bail only by the court in which the offense is triable, if 
it be sitting, or if not, by one of the magistrates mentioned in 
the second subdivison of section 540. 


Sec. 543. In the several cities of this Territory, if the of- 
fense charged be a felony, the application for admission to bail 
must be upon notice of at least two days, to the district attor~. 
ney of the county; and the committing magistrate upon the 
like notice, in writing, requiring him to do so, must transmit 
the depositions and statement, or a copy thereof, to the court 
or magistrate to whom the application for bail is to be made. 


Sec. 544. Tf the application be to the court, an order must, 
be made, granting or denying it, and if it be granted, stating: 
the sum in which bail may be taken. 


Sec. 545. If the application be to a magistrate, he must. 
certify, in writing, his deeision granting or denying the same 3: 
andif he grant the application, must state in the certificate 
the sum in which bail may be taken, which certificate he must. 
cause to be forthwith filed with the clerk of the court to which, 
the depositions and statement are required to be sent. 


Sec. 546. If the application, when made to a magistrate, 
be denied, the defendant may appeal from his decision to the 
eourt to which the depositions and statements are or must be 
sent, as provided in section 189, if the case be triable therex 
in, or if not, to the court to which, after indictment, it must be 
sent for trial, 

Sec. 547. The appeal is, by a notice in writing, to the dis.. 
trict attorney, that the defendant appeals from the decision, 
and that he well apply to the court to be admitted to bail, at a 
time to be specified, not less than two days from the service of 
the notice. . 

Sec. 548. The decision of the court, granting or denying 
bail, either upon an original application, or upon an appeal, 
may be reversed in the supreme court on error or appeal. 

8 
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Sec. 549: If the defendant be admitted to bail by a magis~ B: 
‘trate, the bail must be taken by the magistrate granting the 
order, or by any other magistrate of the same county, city, or 
village. If by the court, it may be taken either by-the court, 


er any magistrate whom it may designate, in which the defend: 


ant is committed. 


Sec. 550. Bail is put in by a written undertaking, executed 
by two sufficient sureties, (with or without the defendant, in the 
discretion. of the court or magistrate,) and acknowledged before 
the court or magistrate, in substantially the following form: 


‘An order having been made on the day of j 
18—, by A. B., justice of-the peace of the town of , (or 
as the case may be) that C. D., be held. to answer upon a charge 
of (stating briefly the nature of the offense,) upon which he 
has. been duly admitted to bail,.in the sum of dollars; _ 

We, E. F, and G. H., hereby undertake, that the above 
named C. D. shall appear and answer the charge above men- 
tioned, in the district court, and shall at all times render him- 
self amenable to the order and process of the court, and if 
eonvieted, shall appear for judgment, and render himself in 
execution thereof; or if he fail to perform either of these con: 
ditions, that we will pay to the people of the Territory of Da- 
kota, the sum of dollars,” (inserting the sum in which the 
defendant is admitted to bail.). | 

Sec. 551- The qualifications. of bail are as follows: 

1, Each of them must be a resident and a householder or 
freeholder within the Territory 3 
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How put in 
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2, They must be worth the amount specified in the under- 


taking, exclusive of property exempt from execution ; but the 
court or mayistrate, on taking bail, may allow more than two, 


bail to justify severally in amounts less than that expressed in | 


the undertaking, if the whole justification. be equivalent to that 


ef two sufficient bail sa 

Sec. 552. Except as prescribed in the next section, the bail 
may,in the exercise of a just discretion, be taken, and may 
justify, without notice to the district attorney, or reasorable 
notice may be required: by the court or magistrate to be given 
to the district attorney of the intention to give bail. When 
given, the notice shall be as prescribed in the next section. 


How to justify 
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Offense charged Sec. 558. In the several cities of this Territory, if the of- 
y . e 
fense charged be a felony, 1 previous notice of at least two 
days of the time and place of giving the bail, must be served 
upon the district attorney of the county, stating : 

1, The names, places of residence and occupations, of the 
proposed bail; 

2, A general description of the real or personal property of 
the bail, in respect to which they propose to justify as to their 
sufficiency, with the incumbrances thereon by mortgage, judgs 
ment or otherwise, if any. 

Ball, how te Sec, 554. The bait must in all cases justify by affidavit 
muy. taken before the court or magistrate, as the case may be. Tho 
affidavit must state that they each possess the qualifications 
provided in section 551. 
she Sec. 555. The district attorney, or the court: or magistrate, 
examined asto may thereupon further examine the bail upon oath, concerning 
their sufficiency, in such manner as the court or magistrate may 
deem proper. The questions put to the bail and their answers, 
must be reduced to writing, and must be subscribed by them. 


Sec. 556. The court or magistrate may also receive other 
testimony, either for or against the sufficiency of the bail, and 
-may from time to time adjourn the taking of bail, to afford an 
opportunity of providing or disproving their sufficiency. - 


Other testimony 


Sec. 557. When the examination is closed, the court or 
magistrate must make’an or rder, either allowing or disallowing 
the bail, and must forthwith cause the same, with the affida: 
vits of justification, and the undertaking of bail, to be filed 
with the clerk of the court to which the depositions and states 
ment must be sent, as prescribed in section 189. 


Becision, filing 
aMidayits 


en allowance or Sec. 008. Upon the allowing of the bail and the execution 

pall, Formof of the undertaking, the court or magistrate must make an 
order, signed by him, with his name of office, for the discharge 
of the defendant, to the following effect: 


To the sheriff of the county of 

A. B. who is detained by you on a ‘commitment to answer a 
charge for the offense of, [designating it generally, ] having’ 
giving sufficient bail to answer the same. you are commanded 
forthwith to discharge him from your custody. 
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Sec. 559. If the bail be disallowed, the defendant must be rr paii 
detained in custody until other bail be put in and justify. pees 


~i 


ARTICLE IM. 


BATE UPON AN INDICTMENT OR ENEOUMATION; BEFORE CONVICTION > 


- Section 560. In misdemeanor, officer. to take peroncans before a 

magistrate. 

561..In felony, to deliver him into custody.. 

562. Taking bail, when offense is bailable. 

568. Bail, how putin. Form of undertaking. 

564. Sections 551 to 555, applicable to qualifications of bail, 
to putting in and justifying the bail, and to incidental 
proceedings. i 


\ 


Sec. 560. When the offense charged in the indictment or yn misdemeanor 
information is a misdemeanor, the officer serving the bench 
warrant must, if required, take the defendant before a magis- 
trate in the county in which it is, or in which he is arrested, 
forthe purpose of giving bail as prescribed in sections 271 
and 274. : : 

Sec. 561. If the offense charged in the indictment be a fel- 5, fotony 
ony, the officer arresting the defendant must deliver him into 
custody, according to the command of the bench warrant, as 
prescribed in section 270. 

Sec. 562. When the defendant is so delivered into custody, raking bait 
if the felony charged be bailable, and the amount of bail has 

been fixed by the court as provided i in section 272, bail may- 

be taken-by the court in which the indictment was uid, or to 

which it is sent or removed, or by any magistrate in the county 
having authority to admit a defendant to bail, upon being held 
to answer before indictment, as provided in sections 540 and 


541. 


Sec. 563. The bail myst be put in by a written undertaking, 
executed by two sufficient sureties, with or without the defen: 
dant, in the discretion of the court or magistrate, acknowledged 
before the court or magistrate, in substantially the following 
form : l - 


How put ia, 
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An indictment or information having been found filed on 
the day of -———, 186—, in the district court of the 
county of ——— charging A. B., with the crime of, [designa~ 
ting it generally, | and he having been duly admitted to bail im 
the sum of dollars ; 

We, C. D., of [stating his place of residence and occupa 
tion,} and E. F., of [stating his place of residence and occus 
pation,] hereby undertake that the above named A. B., shall, 
appear and answer the indictment or information above men~ 
tioned, at the next term of the district court of -——— county,. 
and shall at all times render himself amenable to the orders. 
and process of the court, and if convicted shall appear for judg- 
ment, and render himself in execution thereof ; or if he fail to, 
perform either of these conditions, that we will pay to the peo-. 
ple of the Territory of Dakota the sum of - dollars, [in- 
serting the sum in which the defendant is admitted to bail. ] 

Sec. 564. The provisions-contained in sections 550 to 559, 
both inclusive, apply to the qualifications of the bail, and to all 
the proceedings representing the. putting in and justifying of 
bail, and incidental thereto. 


` 


ARTICLE IV.. 


BAER UPON AN APPEAL.. 


Section 565. Who may admit to bail. 
566. Notice of the applieation, when required. 
567. Qualifications of bail, and how put in. 


Sec. 665. In the cases in which the defendant may be ad-. 
mitted to bail upon an appeal, as provided in section 547, the 
order admitting him to bail may be made either by the court 
from which the appeal is taken or the presiding judge thereof, 
or by the appellate court or a judge thereof. 

Sec. 566. When the admission to bail is a matter of discre- 
tion, the court or officer by whom it may be ordered, may. 
require such notice of the application therefor, as he deems rea- 
sonable, to be given to the district attorney of the county in 
which the verdict or judgment was originally rendered. 


-” 
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Sec. 567. The dail must possess the qualifications, and must Quatincations or 
be put in in all respects in the manner prescribed by sections 
551 to 559, both inclusive; except that the defendant will, in 
all respects, abide the. orders and Judgment of the appellate 


“court upon the appeal. 


ARTICLE V. 


4 


DEPOSIT INSTEAD OF BAIL 


Section 568. Deposit when and how made. 
569. May be made after bail given, and before forfeiture } 
and in such case bail discharged. 
‘570. Bail may be given after deposit; and in such case 
money deposited to be refunded. 
571. Deposit to be applied to payment of judgment of fine, 
and surplus to be refunded. 


Sec. 568. The defendant at any time after an order admit- peposit 
ting him to bait, instead of giving bail may deposit with the 
clerk of the county in which he.is held to answer the ‘sum 
mentioned in the order; and upon delivering to the officer in 
whose custody he is a certificate of the deposit, he must be dis- 
charged from custody. 


Sec. 569. If the defendant have given bail, he may at any May be made, 
time before the forfeiture of their undertaking, in like manner i 
deposit the sum mentioned in the undertaking, and upon the 
deposit being made, the bail is exonerated. 


Sec. 570. If money be deposited, as provided in the last sec- paii may ve 
given after 
tion, bail may be given in the same manner as if it had been_ 
originally given upon the order for’ admission to bail, at any 
time before the forfeiture of the deposit. The court or mags 
istrate before whom the bail is taken, must-thereupon direct, 
in the order of allowance, that the money deposited be refun- 
ded by the county clerk to the defendant, and it must be refun- 
ded accordingly. 

Sec. 571. When money has been deposited, if it remain on Deposit io ne 
deposit at the.time of a judgment for the payment of a fine, *pPiied to what 
the county treasurer must, under direction of the court, apply 
the money in satisfaction thereof, and after satisfying the fine, 
must refund the surplus if any to the defendant. 
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* ARTICLE VI. 
SURRENDER OF THE DEFENDANT: 


Section 572. Surrender, by whom, when and: how made. 
578. By whom, when and where, defendant may be arrested 
for the purpose of a surrender. 
574, On surrender before: forfeiture, money deposited to be 
| refunded. Order therefor, how obtained. 


‘Sec. 572. At any time before the forfeiture of the underta~ 
king, the bail may surrender the defendant in their exonera~ 
tion, or he may surrender himself to the officer to whose custo- 
dy he was committed at the time of giving bail, ià the following 
manner : | | 

1, A certified copy of the undertaking of the bail must be 
delivered to the officer, who must detain the defendant in his: 
custody thereon, as upon a commitment, and by a certificate in. 
writing, acknowledge the surrender y 

2, Upon the undertaking and the eertificate of the aloen 
the court in which the indictment or information, or the ap- 
peal, as the case'may be, is pending, may upon a notice of two. 


days to the district attorney of the county, with a copy of thei 


undertaking and certificate, order that the bail be exonerated; 
and on filing the order and the papers. used on-the aipphoation; 
they are exonerated accordingly. 

Sec. 573. For the purpose of surrendering the defendant, 
the bail, at any time before they are finally charged, and at 
any place ` within the Territory, may themselves arrest him, or 
by a written authority endorsed on a certified copy of the uns 
dertaking, may empower any person of suitable age and digs 
cretion to do so. | 

Sec. 574. H money have been deposited instead of bail, and 
the defendant at any time before the forfeiture thereof, sur. 
render himself to the officer to whom the commitment was di- 
rected, in the manner provided in the last two sections, the 
court must order a return of the deposit to the defendant, upon. 
producing the certificate of the officer showing the surrender, 
and upon a notice of five days‘to the district attorney, with a 
copy of the cériificate. 
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ARTICLE VII. 


FORFEITURE OF THE UNDERTAKING OF BATA, OR OF THE DEPOSIT 
OF MONEY, 


Section 575. In what eases and how ordered. 
576. When and how forfeiture may ke discharged. 
O77, Forfeiture of bail, to be enforced by action. 
078. Deposit of money when forfeited, how disposed of.. 
579. Remission of. forfeiture. | 
580. Application therefor, how madé aud. on what terms 
granted. 


Sec. 575. If, without sufficient excuse, the defendant neglect 
to appear for arraignment, or for trial or judgment, or upor 
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In what cases 


any other oceasion where his presence in court may.be lawfully © 


required, or to surrender hiniself in execution of the judgment, 
the court must direct the fact to be entered upon its minutes ; 
and the undertaking of his bail, or the money deposited in- 


- stead of bail, as the case may be, is thereupon forfeited. 


Sec. 576. If at any time before the final adjournment of the 
court, the defendant appear and satisfactorily excuse his neg 
lect, the court may direct the forfeiture of the undertaking 
or deposit to be diseharged upon such terms as are just. - 


Sec, 577. If the forfeiture be not discharged, as provided 
in the last section, the district attornéy may, at any time after 


May be 
discharged, 
when and how 


Forfeiture of bail 


the adjournment of the eourt, proceed by action. only against ` 


the bail upon their undertaking. 
Sec. 578. If, by reason of the neglect of the defendant to 


appear, as provided. in section 575; money deposited instead of 


bail is forfeited, and the forfeitire be not discharged or remit: 
ted, as provided i in sections 576: and STT, the county treasurer 


Deposit of 
money when 
forfeited how 
disposed of 


with whom it is deposited, may at any time after the final 


adjournment of the court, apply the money deposited to the 
use of the county. 

Sec. 579. After the forfeiture of the undertaking or deposit, 
as provided. in this chapter, the district court of the county 
may, upon: good cause shown, remit the forfeiture or any ‘part 
thereof, upon aa terms as are just. 


~ 
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Sec. 580. The application must be upon at least five days 
notice to the district attorney of the county, with copies of the 
affidavits and papers on which it is founded; and can be grans 
ted only upon payment of the costs and expenses incurred ir 
the proceedings for the enforcement of the forfeiture. | 


ARTICLE VII. 


RE-COMMITMENT OF THE DEFENDANT AFTER HAVING GIVEN BAIL, 
OR DEPOSITED MONEY INSTEAD OF BAIN. 


Section 581. In what cases. 
582. Contents of the order. 
583. Defendant may be arrested in the county. 
584. If for failure to appear for judgment, defendant must 
be committed. 
585. If for other.cause, he-may be admitted to bail. 
586. Bail in such case, by whom taken, 
587. Form of the undertaking: 
588. Qualifications of bail, and how put in. 


t 


Sec. 581. The court to which the committing magistrate re~ 
turns the deposition and statement, or in which an indictment 
or information, or an appeal is pending, or to which a judgment 
on an appeal is remitted td be carried into effect, may, by an 
order entered upon its minutes, direct the arrest of the defend- 
ant, and his commitment to the officer to whose custody he was 
committed at the time ke was admitted to bail, and his deten- 
tion, until legally discharged, in the following cases : 

1, When, by reason of his failure to appear, he has incurred 


a forfeiture of his bail, or of money epaian instead thereof, 
as provided in section 575 ; 


2, When it satisfactorily appears to the court that his bonds- 
men, or either of them, are dead, or insufficient, or have ren 
moved from the Territory ; 

3, Upon an indictment being found in the cases provided 4 in 
section 264. 

Sec..582. The order for the re-commitment of the defend~ 
ant must recite generally the facts upon which it is founded, 
and direct that the defendant be arrested by any sheriff, con- 
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: 
‘stable or‘marshal in this Territory, and committed to the officer 
ito whose custody he was committed at the time he was admit» 
ted to bail, to be detained until legally discharged. l 
Sec. 583. The defendant may be arrested pursuant to the arei bon 
order, upon a certified copy thereof, in any county, in the same 
manner as upon a warrant of'arrest, except, that when arrested 
in another county, the order need not be endorsed ‘by a'magiss 
trate of that county. 
Sec.-584. If the order recite, as the ground upon which it is pay ni 
made, the failure of the defendant to appear for judgment upon 
‘conviction, the defendant must be committed according to the ` R 
requirement of the order. 


Sec! -585, If the order -be made for any other cause, and the. e 
offense be bailable, the court may fix the amount of bail, and 
may direct in the order that the defendant be admitted to bail 
an the sum fixed, which must be specified in the order. 


Sec. 586. When the defendant is admitted to bail, the bail Bailin such 
may be taken by any magistrate in the ‘county having author- a“ 
ity, in a similar-case, to admit to bail upon the holding of the 
defendant to answer before indictment, as prescribed in sec- 
tions 539 and.540, er ‘by any other magistrate to be designas 
ted by the-court. 7 

Sec. 587. When ‘bail is taken upon the re-commitment of pormot 


the defendant, the undertaking of bail must bein substantially “"“"""*, 
the following form : 


© “An order having been made cn day of —_—, 
18—, by the court of (naming the court.) that A. B., be ad- i 
mitted to bail in the sum of ——— dollars, in an action pend- 
ing tn that court against him in behalf of the people of the 
‘Territory of Dakota, upon an [information, presentment, in» 
dictment, or appeal, as the case may be, ] 

“We, C. D., of [stating his place of residence and occupa- 
tion,] and E. F., of [stating his place of. fesidence and occus 
pation, ] hereby undertake that the above named A. B., shall 
appear in the district court of —— county, upon that [infor- 
mation, presentment, indictment, or appeal, as the case may 
be,] and shall at all times render himself amenable to its orders 
and process, and appear for judgment, and surrender himself 
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, In execution thereof; orif he fail to perform either of these 
conditions, that we will pay to the people of the Territory. of 
Dakota, the sum of — dollars,” [inserting the sum in 
which the defendant is admitted to bail. ] 
Qualifications Sec. 588. The bail must possess the qualifications, and must 


be putin in all respects, in the manner prescribed by sections. 
551 to. 559, beth inclusive. : 


CHAPTER IT. 


COMPELLING THE ATTENDANCE OF WIENESSES.. 


Section 589, Sien defined. 
590. Magistrates may issue subpoenas on uomi or pre- 
sentment, 
DOL, District attorney may issue subpoenas for witnesses 
before grand jury. 

i 592. He may also issue subpænas fòr the people, on: wia of 
an indictment. 

593. Clerk may issue blank subpcepas for witnesses for de=. 
fendant on trial. 

594. Form of subpoena, 

595. Requirements in subpcena., to produce books, papers and: 
documents. 

596. Subpoena, by whom served. 

097. How served. l 3 

598, 599. Payment of expenses of witness whem he is from: 
without the eounty, or is poor, 

600. Witnesses. residing or served with. gibbons out of the- 
county, when and how compelled to attend. 

601. Disobedience. to subpoena, or refusal to be sworn or to 
testify, how punished. 

602., Witness for defendant, ueehewing, a.subpoenay. to forfeit 
fifty dollars.. 


Seu See. 589. The process by which the attendance of a wit~. 
vena ness, before a court or magistrate is required,,is.a subpoena. 
ee re Sec.. 590. A magistrate before whom: an. information ts laid, 
j or to whom a presentment of a grand: jury ‘is sent, may. issue 
subpænas, subscribed by him, for witnesses within the Terrix 

_ tory, either on behalf of' the people or the defendant. 
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Sec. 591. The district attorney of the eounty may issue S 
subpoenas, subseribed by him, for witnesses within the Territory, 
_insupport of the prosecution, or for such other witnesses as the 
grand jury may direct, to appear before the grand- -jury upon 
an investigation before them. 
Sec. 592. The district attorney may in like manner issue sub- hbase E 
pæœnas for witnesses within the Territory, in support of an in- 
dictment, to appear before the court at which it is to be tried. cA 
Sec. 593. The clerk of the court at which an indictment is (ox eee i 
to be tried, must, at all times, upom the application of the de- 
fepdant, and without charge, issue as many blank subpænas, 
under the seal of the court and subseribed by him as clerk, for 
witnesses within the Territory, as may be A by the des. 
fendant. 
Sec. 594. A subpcena authorized by the last four sections Form of 
must be substantially in the following form: 
“In the name of the ae of the Territory of Dakota = 
To A. B. 
“You are commanded to appear before C. Ð., a justice of 
the peace at the town of , [or “the gran jury of the 
county of —,” or “the i court ’ or as the case 
may be, | on [stating the day and hour,} as a witness in a 
criminal action prosecuted by the people of the Territory of 
Dakota against E, F. 
Dated at the town of — 
day of. , 18—. 
E a o of the peace,” or “I. K., district attorney,” 
or “By order of the court, L. M., elerk,” [as the case may be. Į 
Sec. 595. If books, papers or documents be required, a di- Pettirements: 
rection to the following effect must be containcd in the sub- 
poenas: “And you are required also to bring with you the fol- 
lowing,” [describe intelligibly the books, papers or documents, 
required.| 3 f 
Sec. 596. A peace officer must serve in his county, eity, 2 YHo™ served 
town or village, as the case may be, any subpoena delivered to ` 
him for service, either on the part of the people or of the de~ 
fendant; and must make a written return of the service, sub~. 
scribed by him, stating the time and place of service. without 
delay. A subpoena may, however, be served by any other 
person. | 2 es ` 


, [as tae ease may be, | the — —. 
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How ‘Sec. 597. A subpoena is served by delivering it, or by show- 
ing it, and delivering a-copy thereef to the witnesses per- 
sonally. 

ee Sec. 598. When-a person attends ‘before amagistrate, grand 


jury, or court, as a witness on behalf of the people, upon a 
subpoena, or pursuant to an undertaking, and it appears that 
he has come from a place out of the county, or that he. is poor, 
the court, if the attendance of a witness be upon.a trial, by an 
-order entered upon its minutes, or in any other case, the diss 
trict judge, by a written order, may direct the county treasar 
er topay the witness a reasonable sum, to be specified in. the 
order ‘for his expenses. ) 

‘Same Sec. 599. Upon the production of the order, or a certified 
copy thereof, the county treasurer must pay the witness ‘the 
sum specified therein, out of the county treasury. 


"Witness residing Sec. 600. No person is obliged to attend as a witness, before 
„a court or magistrate out of the county. where the witness re ` 
sides or is served with the subpcena, unless the judge of the 
court in which the offense is triable, upon an affidavit of the 
prosecutor or district attorney, or of the defendant or his 
-counsel, stating that he believes that the evidence of the wit- 
‘ness material, ‘and his attendance at the examination-or trial 
necessary, shall endorse on the subpcena an order for the at: 
tendance of the witness. 


Disobedience to Sec. 601. Disobedience to a subpoona, or a refusal to be 
guhpoena z x . . 
sworn or to testify, may be punished by the court or magiss 
trate, as for a criminal contempt, in. the manner provided in the 


code of civil procedure. 


spare: Sec. 602. A witness disobeying a subpone issued on the 


Tobes to, part of the defendant, also forfeits to the defendants the sum 


of fifty dollars, which may be recowed in a-civil action. 


CHAPTER ITI. 


EXAMINATION OF WITNESSES CONDITIONALLY. 


Section 603. Witnesses to be examined conditionally for the defen- 
dant, as provided in this chapter. i 


604. In what cases defendant may apply for order. 
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Section 605. Application, on what facts to. be founded. 
- 606. If during term, to be-made to the court.. _ : 
‘607. If not during term, to whom. to be made: 
608. The order, when granted and what to contain. 
609: If made by the court, may direct examination Before a: . 
judge or magistrate: Ff made by a ‘judge, examina-. 
tion to be before him. i i 
610. On proof: of service; if district attorney absent, exams- 
- ation’ to.proceed. 
611. If facts on which order was founded, be disproved, exe- 
: amination not to proceed, : 
612. Testimony, how taken and authenticated, 
613. Deposition, how; by whom, and when filedi. 
614. When it may be read in evidence. 
615. When to be excluded: ` . i 
616. On reading the deposition, on-triàl; wlat objections. may- 
be taken. i 
GIT. Afttendance-of witness for examination, how compelled, 
618. Disobedience of witness, how. punished. 


See. 603. When a defendant has been held’ to answer a witnesses to be 
charge for a- public offense, he may, either before or after in- conditionally, 
dictment or information, have witnesses-examined conditionally 


on his behalf, as prescribed in this chapter and-not otherwise.. 


” 


Sec. 604. When a material’ witness for the defendant is way apply pr 
about to leave the Territory, or is so sick or infirm as toafford gies NS 
reasonable grounds for apprehending that he will be unable to 
attend the trial, the defendant may apply for an‘order that the 


witness be examined conditionally. 


Sec. 605. The application must be made upon affidavit 
showing.: Ne 

1, Tho nature of the offense charged ; 

2, The state of the proceedings in the action; ` 

3, The name and residence of the witness, and that his tes- 
timony is material to the defense of the action; and 

4, That the witness is about to leave the Territory, or is so 
sick or infirm as to afford reasonable grounds for apprehend~ 
ing that he will be unable to attend the trial. 


? Application 


Sec. 606. The application if made during the term must be 


If during term 
made to the court. > 
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If not during 
term 


Order, when 
granted 


If made by court 
may direct what 


. Proof of service 


If tacis on 
whic" order 
was founded be 
aisapproved, 
examination £c» 


Testimony, how 
taken 


Deposition, how, 
by whom, when 
filed 


May bo readin 
evidence, When 
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Sec. 607. If.not made curing: the term, it may be made as 
follows : 
1, When the indictment is sean in the district court. 


Sec. 608. If the court or officer be satisfied that the exam- 
ination of the witnesses is necessary to the attainment of jus-. 
tice, an order must be made that the witness be examined con~ 
ditionally, at a specified time and place, and that a copy of the 
order, and of the affidavit on which it was ‘granted, be served 
on the district attorney, within a specified time before that 
fixed for the examination. 


Sec. 609. If the order be made by the court, it may direct 
that the examination be taken before a judge thereof, or before 
a magistrate in the county, to be named in the order. 


. Bec. 610. On proof being furnished to the officer before 
whom the examination is appointed, of the service upon the 
district attorney of a copy of the order, and of the affidavit 
on which it was granted, if no counsel appear on the part of 
the people, the examination must proceed. 


Sec. 611. If the district attorney or other counsel appear an 
the part of the people, and it be shown to the satisfaction of 
the court or officer, by affidavit or other proof, or on the ex- 
amination of the witness, that he is not about to leave the Ter- 
ritory, or is not sick or infirm, or that the application was made 
to avoid the examination of the witness on the trial, the exam- 
ination cannot take place; otherwise it must proceed. 


Sec. 612. The testimony given by the witness must -be res 
duced to writing, and authenticated in the same manuer as the 
testimony of a witness taken in support of an information, as 
prescribed in section 165. 

Sec. 613. The deposition must be retained by the officer 
taking it, and filed by him in the-office of the clerk of the 
court without unnecessary delay. 

Sec. 614. The deposition or certified copy thereof may be 
read in evidence by either party on the trial, upon its appear- 
ing that the witness is unable to attend, by reason of his death, 
insanity, sickness, ar infirmity, or of his. continued absence 
from the Territory. 
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Sec. 615. The deposition cannot, however, be read, if it ap- 
pear that the copy of the order and of the affidavit on which it 
was founded, was not served on the district attorney as direct~ 
ed, or that the examination was in any respect unfair or not 
conducted as prescribed in this chapter. 


Sec. 616. Upon the reading of the deposition in evidence, 
the same objections may be taken to a question or answer con- 
tained therein as if the witness had been examined orally in 
court. 


Sec. 617. The attendance of the witness may be enforced 


by a subpcena subscribed by the officer, or issued under the seal 
of the court. 


Sec 618. Disobedience to the subpoena, or refusal to be 
sworn or to testify, may be punished by the court or officer as 
for a criminal contempt in the manner provided in the code of 
civil procedure ; and the witness also forfeits to the defendant 
the sum of fifty dollars, which may be recovered. in a civil 
action. 


CHAPTER IV. 


EXAMINATION OF WITNESSES ON COMMISSION. 


Section 619, Witness residing out of the territory, to be examined 
for defendant, as provided in this chapter. 

620. In what case defendant may apply for order to examine 
witnesses on commission. 

621. Commission defined. 

622, Application for commission, on what facts to be foun- 

l | ded. 

623, If during term, to be made to the court. 

624. If not during term, to whom to be made. 

625. Notice of application, when required and how given. 

626. Order for commission, when granted. 

627. Trial to be stayed until execution and return of coms 
mission. 

628,-Interrogatories and notice of settlement. 

629, Cross interrogatories, and notice of settlement, 

630, 631. What may beinserted in interrogatories. 

632. Directions as to return of commission. 


- 
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When to be 
excluded 


Reading 
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trial, objections 


Attendance of 
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Section 633. Commission, how exeeuted.. 
634. Copy of last section to be annexed to commissio.: 
685, 636. Commission, how returncd, when delivared ton 
agent for that purpose.. 
637. When and how filed. 
638. Commission returned by mail, how disposed of? 
G39. Commission and return to þe: open for inspection, and: 


copies. to. be furnished. 
640. Deposition to be read. in evidence. What «bjection 


may be taken thereto. 


Sec. 619: When an issue of fact is joined upon. an indict- 
ment or information, the defendant may have any material. 
Witness residing out of the Territory, examined in. his behalf,. 
as prescribed in this chapter, and not otherwise. 

Sec. 620. When a material witness fer the defendant resides. 
eut of the Territory, the defendant may apply for an order. 
that the witness be examined on a commission. tos 

Sec. 621. A commission is 2 process issue under the seal 
of the court, and the signature of the clerk, directed to one or- 
more persons, designated as commissioners, authorizing them: 
to examine the witness upon oath, on. interrogatories annexedi 
thereto, and to take and return the depositions of the witness,. 
according to the directions given, with. the commission.. 

Sec. 622. The application. must be made upon affidavit, 
showing 7 

A The nature of the offénse charged y 

, The state of proceedings in the action, and that issue of 
on has been joined therein ; 

8, The name of the witness, and what the party expects to 
prove by him, whieh must be material to the defence of the 

4, That the witness resides. out of the Territory. ; 

5, That the application. is ane in. good faith and for the 
furtherance of justice. 

Sec. 628. The application, if made during the term, must 
be made to the court. . 

Sec. 624. If not made during the term, the application may 
be made to the judge of the district court of the proper dis: 
trict. 


9 : 
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Sec. 625. If the application be made to the court, it may, Notico ot 

application, how 

be without notice to the district attorney, unless the court dis given 
rect notice to be given, in which case it must prescribe the 


. manner of giving the same. 


”~ 


Sec. 626. If the court or officer to whom the application: be Order tor 
made, be satisfied that the witness resides out of the Territory, - 
and that his examination is necessary to the attainment of jus~ 
tice, an order must be made that a commission be issued to 
take his testimony, and that the people be permitted to join in ; 
-the commission and examine witnesses in support of the in. 


dictment. fg i 
Sec. 627. If the application for a commission be granted, Trial to to be 
stayed 
- the court or judge must insert in the order therefor a direc» 
tion that the trial of the cause be stayed for a specified time 


. reasonably sufficient fcr the execution and return of the coms 
- mission. 


é 


a 


Sec. 628. When the commission is ordered, the defendant interrogatories 
must serve upon the district attorney, and the district attors 
“ney, if he intend to join in the commission and examine witness. 
es in support of the indictment, must serve upon the defen- 
“dant or his counsel a copy of the interrogatories to be annexed 
thereto, with a notice of two days of their settlement, before 
an officer who might have granted the order out of term, as pro- 
vided in section 624. 


Sec. 629. The district attorney, and ie a may, in Oross 
ifiterrozatories 
the same manner serve cross-interrogatories, to be annexed to 
a a e e kd . - x 
the commission with the like notice of the settlement thereof. 


Sec. 650. In the interrogatories, either party may insert What may be 
inserted therein 
any question pertinent to the issue, E : 


Sec. 631. Upon the settlement of the interrogatories the same 
judge must expunge every question not pertinent to the issue, 
_and modify the questions so as to conform them to rules of 
evidence, and when settled, must endorse upon them his allow- : 
‘ance and annex them to the commission. 
Sec. 632: Unless the parties otherwise consent, by an en~ piveutane le ka 
dorsement upon the commission, the officer must enderse thare- 
on a direction, as to the manner in which it must be retorn ied,” 
- and may in bis discretion, direct that it be returned by mail or 
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Commissions, 
how executed 


Capy tobe 
annexed 


Oommission, 
hew returned 
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otherwise, addressed to the clerk of the court in which the im 
dittment is pending, designating his name and the place where 


his office is kept. 


Sec. 633. The commissioners or any one of dei unless 
otherwise specially directed, may execute the commission as 
follows : . 

1, They must publicly administer an oath to the witness, 
that his answers given to the interrogatories, shall be the truth, 
the whole truth, and nothing but thetruth ; 

2, They must cause the examination of the witness to be 
reduced to writing ; j / 

5, They must write the answers of the witness as nearly 
as possible in the language in which he gives them and reap 
to him each answer as it is taken down, and correct or add to 
it untilit is made conformable to what he declares is the truth ; 

4, If the-witness declines answering a question, that fact, 
with the reason for which he declines answering it, as he gives 
it, must be stated ; 

5, [f papers or documeats are produced before them, and 
proved by the witness, they must be annexed to his deposition, 
and be subscribed by the witness, and certified by the commis- 
gioners ; | 

6, The commissioners must subscribe their names to each 
sheet of the deposition, and annex the deposition, with the 
papers or documents provided by the witness, to the commis- 
sion, and must close it up under seal, and address it as directed 
thereon ; 

T, If there be a direction on the commission, to return it by 

mail, the commissioners must immediately deposit it in the 
nearest post office. If any other direction be made, by the 
written consent of the parties, or by the officer on the coms 
mission, as to its return, they must comply with the direction. 

Sec. 634. A copy of the last section must be annexed to the 
commission. 


Sec. 635. If the commission and return be delivered by the 
commissioners to an agent, he must deliver it to the clerk to 
whom it is directed, or td a judge of the court in which the in- 
dictment is pending, by whom it may be received and opened, 
upon the affidavit of the agent that he received it from the 


aA 
% 
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hands of one of the commissioners and-that it has not been 
opened or altered since he received it. 


Sec. 636. If the agent be dead, or from sickness or other 
casualty, unable to deliver the commission and return as pre- 
scribed in the last section, it may be received by the clerk or 
judge from any other person, upon his making an affidavit that 
he received it from the agent,that the agent is dead,or from sick- 
ness or other casualty, unable to deliver it, that it has not been 


opened or altered since the person making the affidavit received 


it, and that he believes it has not been opened or areered since 
it came from the hands of the commissioners. 

Sec. 637. The clerk or judge receiving and opening ies com- 
mission and return, must immediately file it, with the affidavit 


mentioned in the last two sections, in the office of the clerk of 


the court in which the indictment is pending. 


Sec. 638. If the commission and return be transmitted by 
mail, the clerk to whom it is addressed, must receive.it from 
the post office, and open and file it in his officé, where it must 
remain, unless the court otherwise direct. f 


Sec. 639. The commission and return must at all times be 
open to the inspection of the parties, who must be furnished 
by the clerk with copies of the same, or of any part thereof, on 
payment of his fees at the rate of ten cents for every huns 
dred words. | 


Sec. 640. The deposition, taken under the commission, may 
be read in evidence by either party on the trial, and the same 
objections may be taken to a question in the interrogatories, or 
to an answer in the depositions, as if the witness had been ex- 
amined orally: in court, 


CHAPTER V.. 


| , SEE 
INQUIRY INTO THE INSANITY OF THE DEFENDANT, BEFORE TRIAL, 
OR AFTER CONVICTION. 


Section 641. An insane person cannot be tried, pentenced or punt 
ished, for public offense. : 
642. When doubt arises as to sanity of defendant, on calling 
` indictment for trial, or defendant for judgment, jury 
to be ordered and impanneled, to try the question. 


Ft 


% 
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Section 643. Trial or judgment to Be ‘susponded until question of. 

insanity determined. 

644, Order of the trial of the question of insanity. 

645. Charge of the cours 

646. If defendant found sane, trial to iei or judgment 
to be pronounced. © 

647. If found insane, trial or judgment suspendcd, and de- 
fendant to be committed to territorial lunatic asylum 
if his discharge be dangerous to the publie peace or 
safety. 

648. If defendant committed, bail cxonerated or a of 
money refunded. 

649. Detention of defendant in asylum, and procaedings on 
his becoming sane, 

650. Expenses incident to sonding defendant to asylum, how 


paid. 


See. 641. An act done by a person in a state.of insanity 
cannot be punished as a public offense; nor can a person be 
tried, adjudged to punishment, or punished for a public offense, 
while he is insane. | 


See. 642. When an indietment or information is -ealled for 
trial, or npon conviction the defendant is brought up for judg- 
ment, ifa doubt arise as to the sanity of the defendant, the 
court must order a jury to be impanneled, from. the jurors 
summoned and returned for the term, or whomay be summoned 
by direction of the court as provided in sections 840 to 3845, 
both inclusive, to inguire into the fact. 


Sec. 643. The trial of the indictment or information or the 
pronouncing the judgment, as the case may be, must be sus« 
pended until the question of insanity is determiaed. by the 
verdiot of the jury. | 

Sec, 644, The trial of the question of insanity must pro- 
ceed in the following order: 

1, The counsel for the defendant must open the case and 
offer evidence in support of the alleratien of insanity; ° 

2, The counsel for the people may thea open their case and 
offer evidence in support thereof; 
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3, The parties may then respectively offer rebutting testi~ 
mony only, unless the court for good reason, in furtherance of 
justice, permit them to offer evidence upon their original case ; 
4, When the evidence is concluded, unless the case is sube 
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mitted to the jury on eitker side or on both sides, without ars — 


gument, the counscl for the people must commence, and the 
defendant or his counsel may conclude, the argument to the 
jury 5 : l 
5, If the indictment bs for an offense punishable with death, 
two counsel on caca side may argue the cause to the jury; in 
which case they must do so alternately. If it be for any other 


offense, the court may, in its discretion, restrict the argument 


to one counsel on each side ; 

6, The court must then charge the jary. 

Sec. 645, The provisions of sections 406 -znd 408, in respect. 
to the duty of the court upon questions of law, and of the jury 
upon. questions of fact, and the provisions of section 409, in 
respect to the charge of the court to:the jury, upon the trial 
_of an indictment or information, apply to the question of in- 
“sanity. 


Sec. 646. If the. jury find the defendant sane, the trial of 


Charge of aourt 


Tf found sane, 
trial to proceed 


the indictment or iaformation must proceed, or judgment may 


be pronounced, as the case may be. 

Sec. 617. If the jury find the defendant is iasane, the trial 
or judgment must be suspended uatilhe become sane; and the 
court, if it deem his discharge dangerous to the public peace. or 
safety, may order that he be, in the mean time, committed to 
the care of the sheriff until he becomes sane. 

Sec. 648. The commitment of the defendant, as mentioned 
in the last section, exonerates his bzil, or entitles a person aux 
thorised to receive the property of the defendant, to a return 
of money ho may have deposi:ed instead of bail. : 

Sec. 649. When he becomes sane, the sheriff must thereupon 
without delay, place him in the proper custody until he be 
brought to trial or judgment, as the case may be, or be legally 

discharged. . 

Sec. 650. The expenses of keeping the defendant are in the 
first instance chargeable to the county; but the county may 
recover them from the estate of the der odai if he have any 

` or from a relative. 


If found insane 
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CHAPTER VI. 


COMPROMISING CERTAIN PUBLIC OFFENSES BY LEAVE oF THE 
l COURT. , & 


Section 651. Certain offenses, for which the party injured has a 
civil action, may be compromised. 
652. Compromise to be by the permission of the court. Ors. 
der thereon. 
653. Order a bar to anatker prosecution. 


654. No public offense to be compromised except as provis 
ded in this ehapter. 


I Gertain ofenses Bec.. 651. When a defendant is held to answer on a charge 
` of misdemeanor, for which the person injured by the act com 
stituting the offense, has a remedy by a civil action, the offense 
may be comprom‘sed as provided in the next section, except 
when it was committed > 
1, By or upon an officer of justice while in the execution of 
the duties of his office ; 
2, Riotously ; or 
8, With an intent to commit a felony. 


Compromise to Sec. 652. If the party injured, appear before the court to 

vebypormissio? hich the depositions and statement are required by section 
180 to be returned, at any time before trial on an indictment 
for the offense, and ack nowledge in writing that he has received 
satisfaction for the ; injury, the court may, in its discretion, on’ 
payment of the costs incurred, order all proceedings to be 
stayec. upon the prosecution,-and the defendant to be dis» 
charged therefrom. But in that case the reasons for the order 

- must be-set forth therein and entered upon the minutes, 


Order to bar Sec. 653. The order authorized by the last section is a bar 
to another prosecution fur same offense. 


No public Sec. 654. No public offense can be compromised, nor can 
offense to be : _ . . . 
compromisod Any proceeding for the presecution. or punishment thereof, upon 
except 

. a compromise, be stayed, except as provided in sections 651 


and 652. 
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CHAPTER VIL. | 
DISMISSAL OF THE ACTION BEFORE OR AFTER INDICTMENT OR IN= 
FORMATION FOR WANT OF A PROSECUTION OR OTIIERWISE. 


Section 655. Dismissal when a person held to answer is not indicted 
atthe next term thereafter. 
656. When a person indicted is not brought to trial at the 
next term thereafter. 
657, Court may order action to be continued, and in- the 
meantime discharge the defendant from custody, on 
his own undertaking or on bail. ! EE 
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G58, If action dismissed, defendant to be discharged from . 


custody, or his bail exonerated, or deposit of money 
refunded. E 
659. Court may, of its own motion, or on application of diss 
. trict attorney, order indictment to be dismissed. Or- 
der to state reasons. 
660. Nulle prosegui abolished. No indictment to ba dis- 
missed or abandoned, except according to this chapter. 
661. Dismissal a bar in misdemeanor ; but not in felony. 


Sec. 655. When a person has been held to answer for a 
public offense, if an indictment or information be not found 
against him at the next term of the court at which he is held 
to answer, the court must order the prosecution to be diss 
missed, unless good cause to the contrary be shown. 


Sec, 656. If a defendant, prosecuted for a public offense, 
whose trial has not been postponed upon his application, be not 
brought to trial at the next term of the court in which the ins 
-dictment or information is triable after it is found, the-court 
must order the prosecution to be dismissed, unless good cause 
` to the contrary be shown. 


Sec. 657. If the defendant be not prosecuted or tried, as 
provided in the last .two sections, and sufficient reason therefor 
be shown, the court may order the action to be continued from 
term to term, and in the-meantime may discharge the defend- 
ant from custody, on his own undertaking or on the under. 
taking of bail for his appearance to answer the charge at the 
time to which the action is contained. 

10* + : 


Dismigaal 


When court 
must order 
prosecution to 
be dismissed 


Court may order 
action to be 
continued in the 
meantime 
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oR — Sec. 658. If the court direct the action to be dismissed, the 
iSMIsSse al 
exonerated defendant must, if ia custody, be discharged therefrom, or if 


money refunded 
admitted to bail, his bail-is exonerated, or money deposited 1 in- 


stead of bail must be refunded to him. 


Court may on Sec. 659. The court may, cither of its own motion or upon 

its own motion ae : . . f f 
order ‘the application of the district attorney, and in furtherance of 

Nolle proseqni . é x š 2 a A A 

abolished > justice, order an action after indictment or information to be 


dismissed ; but in that case the reasons of the dismissal must 
be set forth in the order which must be entered upon the 
minutes. . 


Dismissal a Lar, Sec. 660. The entry of a nolle prosegui is abolished, and 
ln what case - J 3 x 

the district attorney can not discontinue or abandon a prosecu- 

tion for a public offense, exceps as provided in the last section. 


acne Sec. 661. An order for the dismissal of the action as pro- 
vided in this chapter, is a bar to another prosccution for the 
same offense, if it be a misdemeanor; but it is nova bar if the 
offense charged be a felony. 


t 


_ CHAPTER VIII. 


"PROCEEDINGS AGAINST CORPORATIONS. 


Section 662, Summons upon an information or presentment against’ 
a corporation, by whom issued, and when returnable. 
663. Form of the summons. 
664. When and how served. 
665. Examination of the charge. 
666. Certificate ef the magistrate and return enen with | 
the depositions, . P i 
667. If the magistrate certify that there is suficient cause 
to beheve the corporation guilty, grand jury may pro- 
ceed as in the case of a natural person. 
668. Appearance and plea to indictment, and proceeding s 
thereon, 
669. Fine on conviction, how collected. | 


Sec. 662. Upon an information or presentment against a 
corporation, the magistrate must issue a summons signed by 
him, with his name of office, requiring the corporation to ap- 
pear before him at a specified time and place, to answer the 
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v i ‘ 4 ` 7 
chargée.- The time to be not less- than ten days after the issu- 
ing of the summons. 


Sec. 663. The summons must be m substantially the follow- 
ing form : 


County of — 
In the name of the people of the Territory of Dakota: 
To the [naming the corporation]: > 
Yeu are hereby summoned to appear before me, at | naming 
the place,] on [specifying the day and hour, | to answer to the 
charge made against you, upon the information of A. B., ‘Lor, 
the presentment of the grand jury of the county of Yankton, | 
[or as the case may be,] for [designating tho offense gener- 


ally.] l 
Dated at the city, [or town. ] of ——, the ——_ 
day of - 18" l : 


Ge Ts 
Justice of the Peace, 
[or as the case may be.] 

Sec. 664. Tho summons must be served at least five days 
before the day of appearance fixed therein, by delivering a copy 
thereof and showing tho original to the president, or other 
head of the corporation, or to the secretary, cashier, or man~ 
aging agent thereof, i 

Sec. 665. At the time appointed in the summons the magis 
trate must investigate the charge in thé same manner as in 
the case of a natural person brought befcre him, so far as those 
_ proceedings arè applicable. 

Sec. 666. After hearing the proofs the magistrate must cer- 
tify upon the depositions, either that thero is, or is not, suffis 
‘cient cause to belisve the corporation guilty of the olfense 
charged, and must return tho depositions and certificate in the 
same manner ‘prescribed i in section 181. 

Sec. 667. If the magistrate-return a certificate that there 
is suffcient cause to bélieve the corporation guilty of the 
offense charged, the grand jury may proceed thereon, as in the 
case of a natural person held to answer. 

Sec. 668, If an indictment be found; the corporation may: 
appear by counsel to-answer the same. If they: do not thus 
appear, a plea of not guilty must’ be entdred;-and the same 
proceedings had thereon as‘ in cther cases. 


Form of 
snmmons 


When and how 
served 


Examination of 
charge 


Certificate òf” 
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If magistrate 
certify grand 
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timo on Sec. 669. When a fine is imposed upon a corporation, on 
conviction, how aN E š ` P 
sollected conviction, it may be collected by virtue of the order imposing 


it, by the sheriff of the county, out of their real and personal 
property, in the same manner as upon an execution, - 


& 


CHAPTER IX. 


ENTITLING AFFIDAVITS. 


Section G70. Affidavits dofectively entitled, valid. 


Affidavits, Sec. 670. It is not necessary to entitle an affidavit or depu- 

sanded valld sition, in the action, whether taken before or after indictment, 
or upon an appeal ; but if made without a title, or with an. er~ 
roneous title, it is as valid and effectual for every purpose as 
if it were duly entitied, if it intelligibly refer ta the proceeds 
ings, iadictment or appeal in which itis made, 


CHAPTER X. 


ERRORS AND MISTAKES IN PLEADINGS AND OTHER PROCEEDINGS, 

Section G71. No departure from the forms prescribed by this code, 
oF error or mistake in a picading or proceedings, ma- 
terial, unless it prejudice or tend to prejudice a subs 
stantial right. 


Neither Seo. 671. Neither a departure from the form or mode pre- 

a t £ AM ~ . * t we 

form preserbet SCYibed by this code in’ respect to any pleadings or proceed- 

ner error renders . r : a n 

it invalid ings, nor an‘error or mistake therein. renders it invalid, unless. 
it have actually prejudiced the defendant, or tend to his prejux 


dice, in respect to a substantial right, 
CHAPTER XI. 


DISPOSALS OF PROPERTY STOLEN OR EMRBREZZLED. 


Section 672, When property allered to be stolen or embezzled 
comes into. custody of peace ofiser, he must hold it 
subject to order of magistrate. 

673. Order for its delivery to owner, 
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Section 674. When it comes into custody of magistrate he must de- 
liver it to its owner on proof of title and payment of 
expenses. . 
675. Court in which trial is had for stealing or embezaling 
it, may: order it to be delivered to owner. 
676. If not claimed in six months, to be delivered to county 
_ superintendent of the poor. l 


= 


677. Receipt for money or property taken from a-person arx 
rested for public offense, 


Sec. 672. When property alleged to have been stolen or 
embezzled, comes into the custody of a peace officer, he must 
hold it subject to the order of the magistrate authorized by 
the next section to direct the disposal thereof. - 


Sec. 673. On satisfactory proof of the title of the owner of 
the property, the magistrate before whom the information is 
laid, or who examines the charge against the person accused of 
stealing or embezzling the property, may order it to be deliv- 
ered to the owner, on his paying the reasonable and necessary 
expenses incurred in its preservation, to be certified by the 
magistrate. The order entitles the owner to demand and re~ 
ceive the property. _ i 


Sec. O74. If property stolen or embezzled came into the 
custody of a magistrate, it must be delivered to the owner on 
satisfactory proof of his title, and on his paying the necessary 
expenses incurred in its preservation, to be certified by the. 
_ magistrate. l 


Sec. 675. If property stolen or embezaled have not been 
delivered to the owner, the court before which a triakis had for 
stealing or embezzling it, may, on proof of his title, order it to 
be restored to the owner. 


Sec. 676. If property stolen or embezzled, be not claimed 
by the owner before the expiration of six months from the con- 
viction of a person of stealing or embezzling it, the magistrate 
or other officer having it in his custody, must, on payment of 
the necessary expenses incurred iv its preservation, deliver it 
to the county commissioners to ba paid into the county treas~ 


i 


uUry. . | ` 


-~ 
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Sec. 677. When money or other property is taken from:a: 
defendant, arrested upon a charge of pablic offense, the officer 
taking it, must at the time, give duplicate receipts therefor, 
specifying particularly the amount of money or the kind of 
property taken. One of which.receipis-he must deliver to the 
defendant, andthe other of which he must file with the clerk of 
the ccurt to which the depositions and statement must be sent, . 
as provided in section 181. | 


CHAPTER XII. 
REPRIEVES, COMMUTATIONS AND PARDONS. 


Section 678. Power of governor to grant reprieves, commutations'. 


and pardons. 
679. Fis power in respect to conviction for treason. Duty 


of the lcgisiature in such cases. 7 
680. Governor te communicate annually to legislature, re~ 
prieves, commutations and pardons. , 
681. Report of case, how, and from whom required. 
682. Notice to district attorney of application for pardon. 
688. Publication of notice. 
684. Papers relating to application to be filed with secreta- 
ry of territory. i 

Sex 678. The governor has power to grant reprieves, com- 
mutations and pardons, after conviction, for all offenses except. 
treason and casts of impeachment, upon such conditions, and. 
with such restrictions and limitations, as he may think proper, 
subject to tho regulations provided in this chapter. 

Sec 679. Ie may also suspend the execution of the sens 
tence upon a conviction tor treason, until the case can be ren 
ported to the legislaiure, at the next meeting, when the legis~ 
lature must cither pardon or commute the sentence, direct: the 
execution thereof, or grant a farther reprieve. 

Sec. 680. He must annually communicate to the legislature, 
each case of icpricve, commutation or pardon, stating the 
name of tre convict, the crime of which ne was convicted, the 
sentence and its date, and the date of the commutation, par- 
don or reprieve. 
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Sec. 681. When an T is made:to the governor for 
a pardon, ke may require the presiding judge of the court be~ 
fore which. the conviction was ‘had, or-the distriet attorney by 
whom the action was prosecuted, to furnish sae Without de- 
lay, with the statement of the facts proved on thé trial, and of 
any other facts having reference to the propriety of granting 
the pardon.. 

Sec. 682. At least ten days before the governor acts upon 
an application for a pardon, written notice of the intention to 
apply therefor, signed by the person applying, must be served 
upon the district attorney of the ecunty where the conviction 
was had, and proof by affidavit of the service, must be present: 
ed by the governor; Provided, Such appheation is not signed 
*by such district attorney. i 


Sec. 683. Unless dispensed with by the governor, a copy of 
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Report of cases 


how and from 


whom required 


Notice to district 
attorney of 
application for 
pardon 


Publication of 
notice 


the notice must also be published for thirty days from the | 


first publication, in the territorial paper, and a paper in the 
county in which the conviction was had, nearest the place of 
conviction. : 


Sec. 684. When the governor grants a reprieve, commuta- 


tion or pardon, he must within ten days thereafter, file all the ' 


papers presented to him in relation thereto, in the office of the 
secretary of the Territory, by whom they must be kept as 
records, open to public inspection. 


PART. V. ` 


' OF PROCEEDINGS IN THE POLICE COURTS. 


` Title I. Of the proceedings in justices courts. 
IT. Of appeals.from the justices courts. 


TITLE f. 
OF THE PROCEEDINGS IN JUSTICES COURTS. 


Section 685. Charge to be read to defendant, hnd. he required to 
plead. ; 


Papers relating 
oO 


w 


142 


Section 686. 
687. 
688. 
689. 


690. 


691. 
692. 


693. 
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The plea, and how put in. 


Issue, how tried. 
Defendant may demand a trial by jury, 
Jury, how drawn. 


-Magistrate to deliver list of jurors to Peace officer, with 


direction to summons them. 
Summoning the jury and returning the list, 
Depositing ballots in a box. 
Drawing the jury, 
. Challenges. 
. Talesxen, when and how ordered and summoned. 


. Punishing oficer for not returning list, and issuing 


new order for jury. 


. Jury, how constituted. 
. Their oath. 


. Trial, how conducted, 
. Jury may decide in court, or retire, ‘Oath of officer 
on their retirement. 


. Delivering verdict, snd entry thereof, 


702. Discharge of jury without verdict, 


. In such case, cause to be re-tried. 
. Judzment on conviction. 


. Judgment of imprisonment, until fine be paid. Extent 


of imprisonment. 


. Defendant, on acquittal, to be discharged. Order that 


prosecutor pay the costs. 


. Judgment against prosecutor for costs. 
709..Certificate of conviction. Its form. 
. Certificate, when: filed. 

. Certificate, conclusive evidence, 
. Judgment, by whom executed. 
. Fine, by whom received before commitment, and how 


+ 


applied. 


Fine, to whom paid after commitment, and how apa 
plied 


. Proceedings against magistrate or sheriff, on neglect to 


pay fine into county treasury. 


. Subpoena for witnesses, and punishing them for diso- 


bedie nce. 


» Punishing jurors for non-attendance, 
. No fees to jurors or witnesses. 
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Section 719. When defendant requests a trial by justice court, pre- 
liminary examination dispensed with, 

. During time allowed for bail, and until judgment, dee i 
fendant to be continued in custody of officer, or come 
mitted to jail. ; . 

. Form of commitment. 

. By whom executed, 

, Defendant may be admitted to bail. 

. Bail, how-and by whom taken. f 

. Form of the undertaking. ; 

. Undertaking, when forfeited, and action thereon. 

. Forfeiture, how and by whom remitted. 


~] 
bo 
CO 
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2. LO 
L% 


bho 
Se) 


bo 
Cn 
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Sec. 685. In the cases in which the justice courts have charye to be 
_ jurisdiction, as provided in'section 81, when the defendant is *** 
brought before the magistrate, the charge against him must be 
distinctly read to him, and he must be required to plead 
_ thereto. | 
Sec. 686. The defendant may plead the same pleas as upon Piea, how put in 
an indictment, as provided in section 305. Iis plea must be 
oral, and entered upon the minutes of the magistrate. 


Sec. 687. Upon a plea other than a plea of guilty, if the tssuo, now tried 
defendant do not demand a trial by jury, the magistrate must 
proceed to try the issue. ` i 


Sec. 688. Before the magistrate hears any testimony Upon sray aemand 
the trial the defendant may demand a trial by jury. ae la 


Sec. 689. If a trial by jury be demanded, the magistrate siey, 
must, in the presence of the defendant, draw from the justice’s 
jury box twelve ballots containing the names of persons to form 


the jury. 7 


how drawa 


Sec. 690. The magistrate must thereupon deliver a list of seagistrate to 
“.1 deliver list, with 
the jurors drawn, to a peace officer of the town or city, with direction to” - 
< s- : í ; mmons 
an endorsement thereon signed by hint, with his name of office, E 


to the following effect : 


“The peace officer of the town [or “city” ] of —— , 
to whom this is delivered, is required to summon the persons 
named in the within list to appear before me, at [naming the 
place, ] on [naming the day and hour,] to serve as jurors at a 
a justice court for the trial of a criminal charge against A. B. 


ate 


Summoning jury 


Depositing 
ballots 


Drawing jury 


Challenges 
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-“Dated at the town for “eity’ } of ——— 
T E 
| ©. D., 
Justice of the Peace, 
OF the town For “eity™] of ——— [as the case 
may be.’”] 

Sec. 691. The officer to whom the list is delivered must 
forthwith summon each of the jurors named therein, person- 
ally, or by leaving a written notico at his place of residence, 
with some person of suitable age and discretion. “He must 
also, at or before the time named therein, return the list to 
the magistrate, specifying the persons summoned, and the 
manner of service-in respect to each of them. 

Sec. 692. The names of the persons returned as jurors 
must be written on separate ballots folded as nearly alike as 
possible, and so that the name ean not be seen, and must, under 
the direction of the magistrate, be deposited in a box or other. 


ws 


, on. ‘the 


eonvenient thing. 

Sec. 698. The magistrate must then draw out six vat the bal- 
ots successively, and if any of the persons whose-names are 
drawn do not appear, or are ehallénged and set aside, such fur- 
ther number must be drawn as will make a jury of six after all 
legal challenges have been allowed. 

. Sec. GOL, The T challenges may be taken by either 
party to the panel of jurors, or to an individual juror, as on 
the trial of an indictment for a misdemeanor, so far as ‘applic 


cable, except that the challenge -must, in all cases, be tried by 


_ Talesman, when 
and how ordered 
and summoned 


Punishing. officer 
for pot returning 
list 


the magistrate. 

See. 695. If six of the jurors ‘sumtaoned do not attend, or 
be not obtained, the magistrate may direct the officer to sum- 
mon any of the bystanders, or others who may be competent, 
and against whom there is no sufficient cause. of challenge to 
act as Jurors. 

Sec. 696. If the officer to whom the order is delivered do 
not return it, as required by section 621, he may be punished 
by the magistrate as for & contempt, and the magistrate must 
issue a new order for the summoning of the same jurors in 
substantially the same form, upon which the same proceedings 
must be kad, as upcn the one first issued. 


10 
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Sec. 697. When six jurors: appear and are accepted, they 
eonstitate the jury. ‘ 


Sec. 698. The magistrate must’ thereupon adiminister to the 
jury the following oath or affirmation: “You do swear,” [or 


33 


“yow do solemnly affirm,” as-the-case -may be,| that: you will 
well-and truly try this issue between people of the Territory 
of Dakota, and A. B’, the defendant, and’a true verdict give 
wecording to the evidénce.’” 

Sec. 699: After the jury are sworn they’ must sit together 
and hear the: proofs and allegations of the parties, which must 
be delivered in public and in the presence of the defendant. 
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Jury, how 
constituted 


Qath 


Trial, how 
conducted 


Sec. 700. After. hearing the proofs-and aliessa; the jury Jary may decida 


may either decide iw court or may retirefor consideration. If 
‘they do not immediately agree, an-oficer must be sworn.to the 
following effect :. ‘You do swear that you'will’ keep this jury 
` together in some private and’convenient place,.without food ‘or: 
drink, except bread and water,.unless otherwise ordered by 
the-court ; that yourwill’ not permit any‘person to speak to or. 
communicate with them, nor do so yourself unless it-be to ask 
them- whether they ‘have agreed upen a verdict, and that you: 
will rettirn- them into-court when they. have soagreed, or when. 
ordered by the court. 


Sec. TOL. When the jury have agreed’ om their verdiet they Delivering 


ve 
must deliver it publicly to the magistrate,.who must’enter it in 


his minutes. 

Sec..702. The jury cam not-be discharged ‘after the cause is 
submitted to them until they have agreed upon and rendered. 
their verdiet, unless for good .cause.the. magistrate sooner: dis~ 
charge them. l , 

Sec. 708. If the jury be discharged,.as providéd-in.the last 
section, the magistrate may proceed again to-the trial in the 


same manner.as- upon. the first.trial, and.so-on,-until.a. verdiot. 


ig rendered: 


Sec. T04: Wher the défendant pleads guilty; or is convicted 
either by.the magistrate or byʻa jury; the magistrate must rens 
der judgment thereon: of fine-or imprisonment, or both, as the 
case may require ;: but the fine cannot. exceodfifty: dollare;-nor: 
the. imprisonment six.months-. 


erdict 


Discharge 
without verdict 


Th such case~ 


J udgment ORE 
conviction : 
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Sec. 705. Ajudgment that the defendant pay a fine, may 
also direct that he be imprisoned until the fine be satisfied, 
specifying the extent of the imprisonment, which can not ex~ 


- ceed one day for every two dollars of the fine. 


On acquittal, 
costs 


Against 
prosecutor for 
costs 


Certificale of 
conviction, form 


Sec. 706. When the defendant is acquitted, either by the 
magistrate or by a jury, he must be immediately. discharged ; 
and if the magistrate certify upon his minutes, or the jury find 
that the prosecution was malicious or without probable cause, 
the magistrate must order the prosecutor to pay the costs of 
the proceedings, or to give satisfactory security by a written 
undertaking, with one or more sureties, to pay the same to*the 
county within thirty days after the trial.. 

Sec. TOT. If the prosecutor do not pay the costs or give 
security therefor, the magistrate may enter judgment against 
him for the amount thereof, which may be enforced in all rex 
spects in the same manner as a judgmert rendered by a jus- 
tice’s court, held by a justice of the peace. 


Sec. 708. When a conviction is had upon a plea of gnilty 
or upon a trial, the magistrate must make and sign, with his 
name of office, a certificate in substantially the foll lowing form : 

“Justice’s court, 
“County of Union, Town of Big Siows, 
[or as the case may be. ] 
“The people of the Pany of Dakota, 


against 


A. B. 


| January 1, 18—. i 

“The above named A. B., having’ been brought before me, 
C. D., a justice of the peace of the town [or city,] of [as the 
case may be,] charged with [briefly designating the offense, |, 
dnd having requested to be tried by a justice court, [or “having 
been required by me to give bail for his appearance at the 
next district court of this county, and having omitted to do so 
for twenty-four hours after being so required,” as the case may 
be. | ! 

“And the above named A. B. , having thereupon pleaded not 
guilty, [or as thé ease may be, | and demanded [or “failed to 
demand,’: as the case may be,]a jury, and having been there- 
upon duly tried, and upon such trial duly convicted, 
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- «I have adjadged-—That he be imprisoned in the jail of this 
county, —— days, [or “pay a fine of dollars, 
and be imprisoned until it be paid not exceeding. 
days,” or both, as the case may be. ] 


«Dated at the town [or “city” of menea ENERE 


-, L8, 


day of —-- | 

> 2 aQ, D., s 

Tastice of the Peace of the town a “city, ] 
of ” [as the case may be. ] 


‘Sec. 709. If the defendant have pleaded guilty, instead of Same 
the second paragraph, the certificate must state substantially 
as follows: “And the above named A. B., having been there- 
upon duly convicted upon a plea of guilty.” 

Sec. 710. Within twenty days after the conviction, the mag- Certificate, 
istrate must cause the certificate to be filed in the office of the 
clerk of the district court of the county. 


Sec. 711. The certificate, ‘made and filed as prescribed in ‘the Gertificate, 
conclu 
last two sections, or a certified copy thereof, is conclusive evis evidence 


dence of the facts therein. 


Sec. 712. The judgment must be executed by thesheriff of Judgment, by 
hom executed 
the county, or by a constable, marshal or policeman of the 
city, village cr town in which the conviction is had, upon re- 
ceiving a copy of the certificate prescribed in section 78, cer: : 
tified by the magistrate or the county clerk. 


Sec. 713. If a fine imposed be paid before agmuiitment: it Hines by whom 
must’be received by the magistrate, and be applied to the pay- FP 
ment of the expenses of the prosecution. Thè residue, if any, 
must be paid by the magistrate within thirty days after its re- 

-ceipt into the county treasury. i / 
Sec. 714. If the defendant be committed for not paying a After / 
fine, he may pay it to the sheriff of the county, but to no other ee 
person, who must, in like manner, within thirty days after the 
receipt thereof, pay it into oe county treasury, as provided in 


the last section. . l 
Sec. 715. If the magistrate or sheriff receiving the fine, fail Precedings - 


. agatust officer 
to pay it, or such part of it as is so payable, into the county bi noglect to 
pay nes inte 

treasury, the county treasurer must immediately commence an treasaiy - 


action against him therefor, in the name of the county. 


é 
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Subpoena for See. 716. The magistrate may issue subpoenas for witnesses, 
wijnesses, ` ; g : : ‘ R ‘ 
disobedience aS provided ia section 590, and punish disobedience thereof, as 


‘provided. in section 601.. 


Punishing Sec. 717. If a person summoned’ as a juror fàil to > appear, 

hon attendance he may be punished. by a fine not exceeding five dollars imposed 
by the magistrate, by an order entered in his. minutes, but 
such fine shall not be imposed until the defaulting juror shall 
have had an opportunity of showing cause why the same should 
not be imposed. The.order is deemed-a judgment in his min- 
utes. The order is deemed a judgment, inall respects, in favor 
of the county, to be paid into the treasury., 

No feos ton Sec. 718. Fees of: witnesses and jurors shall. be recovered 

a in all cases of conviction.as in civil cases, | í 

ee Sec. 719. When the defendant, upon. being brought before 

Justice sourt the. magistrate, requests a trial by a justice's court, the prelim- 
inary examination of the case is dispensed-with; Provided, 
The charge against. him is.within the jurisdiction. of the justice. 


During time ` Sec. 720, During the twenty-four hours. allowed.to the de- 
allowed for bail, 7 : pac wre EE 
what fendant to give bail, as provided in the second: subdivision of 


section 31, and until judgment is given, he may be continued 
in the custody of the, officer, or committed to, the jail of the 
county to answer the charge, as the magistrate may direct. 


Worm.of; Sec. 721. The commitment must be signed. by the magis- 
eee trate, by his name.of, ofiice, and must be. in substantially the 
following form; . 

‘* The sheriff of the county. of —-——, is required to receive 
and detain A. B., who stands.charged before me for.| designa- 
ting the offense generally,| to answer the charge before a pos 
lice court in the town {or city | of , fas the case may be, | 

“ Dated at the town [or city] of. ————,. 

ane —-r-~. day of ——, 18—.. 


tO: Dy 
Justice of the peace of the town [or city] of 
[as the case may be, | 


By whom, Sec. 722, When committed, the defendant must be delivered 
ed 
MERE to the custody of the proper officer, by any peace officer in the 
county to, whom the magistrate may deliver the-eommitment. 


8 
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‘Sec. 7 23. Either before-or after his committal, or upon-being May be 
committed, the defendant must, if he require it, be admitted “""™ ° PS 
to ‘bail. . ; i 

Sec, 724. The bail’ must be taken by a magistrate, by a Bail, how tsten, 
written ‘undertaking, executed by the defendant, with one or 
more sufficient sureties approved by the magistrate, ina sum — 
met exceeding two. hundred dollars. 


Sec. 725. The undertaking must be in substantially the fol- Form ot 
undertaking 
lowing form’: 
“ A-B., having been duly changed 1 before C. D., a justice of 
the peace in the town [or city] of — , [as the case may be, } 
with the offense of [designating the offense generally, ] 
*: We undertake that he shall appear thereon, from time to 
time, until judgment, at a ‘police court in the town [or city] 
“of —,[as the ‘case -may ‘be, held by the justice above 
mamed, or that he will pay to the county of- -, [naming 
the county in-which the court is held,q the sum of dels 


‘Jars, [inserting the sum fixed by the magistrate, ] 


‘¢ Dated:at the town-[or-city.,] of va 
[as the case may be. | 


Sec. 726. Ifthe defendant fail to appear according to the 4yhen sorteited, 


-undertaking, the magistrate, unless a sufficient excuse be shown, °°" thereon 
‘must declare the undertaking of bail forfeited, and the county 
‘treasurer must-immediately commence an action for the recov- 


ery of the sum-mentioned therein, in the name of the county. 


Sec. 727. ‘The district court of the county may remit the sow anavy 
h 
forfeiture or any-part thereof. in the cases and in the manner “POT Teaitet 
„provided. in thecode of civil procedure. 


J 
+ë 


"TITLE Ti. 


‘OF ATER AES EROM THE JUSTICES ‘COURTS. N 


- ‘Section. 728. Judgment of justice court reviewable only upon -ap- 
) peal to the district court. 

"729. Appeal, for what causes allowed. : 
“730. ‘Appeal, ‘how taken. 

48L. - Return, when and how made. . no 
.732. Compelling return. ` 
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Bection 783. Ordering and eompelling further or amended return. 

734, Appeal, by whom and how brought to, argument. 

735. Service of return on district attorney, and p couseduente 
of failure. i 

736. Proceedings to earry judgment upon sel into effect, 

to be had in district court. 

787. On judgment of distriet court, defendant may er 
to supreme eourt. His. admission to bail. 

788. Judgment of supreme court upon appeal, final. 

789. Proceedings to carry into effect judgment of the su~ 
preme court. oF 


Judgment of Sec. T28. A judgment upon conviction, rendered by a Tas- 
justi t . . ; i 
reviewable, only tice court, may be reviewed by the district court of the. county, 


upon an appeal, as prescribed, by this title, and not otherwise. 


Appeal, for what ee. 729. An appeal cannot be allowed for any other cause. 

causes allowed than the erroneous decision of the court in the course of the 
proceedings before it, or in the determination of the cause; and 
in no case be allowed upon the ground that the verdict was. 
against evidence, when the action was tried by a jury. 


Appeal, Sec. 730. For the purpose of appealing, the- defendant on 
oe some one on his behalf, must within ten days after the judg~. 
ment,-make an affidavit, stating generally that the judgment. 
against him is erroneous, and that he is aggrieved thereby. . 
And shall file an undertaking in such sum as the magistrate 
shall direct, with sureties to be approved by such magistrate, 
conditioned that he will prosecute his said appeal to final judg.. - 
ment, and that he will personally appear at the next term of 
` the district court of the. proper county, and not depart thence 
without leave, and in all respects abide the judgment thereof. 


TETE Sec. 731. The magistrate or court rendering the judgment, 

made, when must make a return of all the original papers in the cause,and 
cause the same to be filed in the office of the clerk of the dis” 
trict court ten days-before the next term thereof. 


Compelling Sec. 732. If the return be not made within the time pre~- 
oF scribed in the last section, the district court or the presiding 
judge thereof, may order that a return. be made within a spec. 
ified time which may be deemed. reasonable, and the court may,, 
by attachment, compel a compliance with, the order, l 
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See. 733. Le the return be défective,a further or amended 
return may be ordered, and the orller may be enforced in the 
manner provided in the last section. 

— Sec. 734. Appeals shall be doeketed and tried in the dis- 
trict court in the same manner as other criminal cases. 

Sec. 735. The defendant must serve upon the district attors 
ney a notiee.of such appeal at least five days before the first 
day of the term at which the same stands for trial. 

Sec. 736. If any proceedings be neeessary to carry the judg- 
ment upon the appeal into effect, they must be had in the dis» 
trict court. 

Sec. 737. If the judgment upon the appeal be against the 
defendant, he may appeal therefrom to the supreme court in 
the same manner as from a judgment in action prosecuted by 
indictment, and may be admitted to bail upon the appeal, in 
like manner, | 


Sec. 738. The judgment of the- supreme court upon the 


appeal is final. 


Sec. 739. ‘The same proceedings must be had to carry into 
effect the judgment of the supreme court upon the appeal, as 
if it had been taken upon a judgment in an action prosecuted 
by indictment.. 


PART VI. 


OF SPECIAL PROCEEDINGS OF A CRIMINAL NATURE. 
Title I. OF coroners’ inquests, and the duties of coroners. 
HIT. Of search warrants. 
TII. Of the outlawry of persons convicted of treason. 
IV. Of proceedings against fugitives from justice.  - 
. V. OF proceedings respecting persons held to labor or service 
in a State or Territory of the United States, and escap~ 
ing int? this Territory. i 
VI. Of proceedings respecting bastards. : 
VIL Of proceedings respecting’ vagrants. 
VIII. Of proceedings respecting disorderly persons. 
_ IX. OF proceedings respecting the syppo:t of poor persons. 
11* i . j 


151 


If return be 
defective 


Shall be 
docketed 


Must serve 
notice, on whom 


Proceedings to 
carry judgment 


On judgment of 
district court 


Judgment final 


Same _ 
proceedings 


= 


GENERAL LAWS. 


Title X. Of proceedings a masters, apprentices aud ser- 
vants. | 
XI. Of criminal statistics. 
XII. Miscellaneous provisions. 


~ 


Td TLE I. 
OF CORONERS INQUESTS, AND THE DUTIES OF ‘CORONERS. 
` 


Section 740. In what cases coroner to summon a jury. Number of 
jurors to be summoned, 


441..dury to be-sworn. 
‘742, Witnesses to be subpcenaed. 


743. Compelling attendance of witnesses, and punishing 
their disobedience. 


744, Verdict of the jury. 

745, Testi mony, how taken and filed. 

746, If defendant arrested before inquisition filed, deposi- 
tions tobe delivered ‘to -magistraté, and by him re- 
turned. . i 

“747. Warrant for arrest of -party charged by verdict. 


748. Form of warrant. 


749. Warrant, how executed, 


750. Proceedings of maggisirate on. defendant being brought 
before him. 


751, Clerk with whom inquisition is filed, to furnish magis- 


trate with copy ef the same and of testimony returned 
therewith. 


& 


. 752. Coroner to liver money or -property found on de~ 
ceased, to county treasurer. 
753. County treasurer to place.money to credit of county, _ 
and to sell. other property and place proceeds to credit 
of county. 


704: Money, when and-how ,paid to representatives of de- 
ceased. = 

750. Supervisor to reguite statement under oath from coro- 

ner before auditing his accounts, 


756. Compensation of coroners. 


“s 
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‘Sec. T40. When a -coroner is informed that a -person'has Tn wiat ease 
‘been killed, or has suddenly died, under such circumstances as summon jary, — 
to afford a reasonable ground to suspeet that his death has beeg 
-occasioned by the act of another by.criminal means, or has 
‘committed suicide, he must go-to the place where the person is, 
and forthwith summon six persons qualified by daw to serve as 
„jurors, to appear before him forthwith, at a specified place, to 


inquire into the cause of the death or wound. 


Sec. 741. When six-or more of the jurors appear; they: must T° be sworn 
‘be swern by the coroner to inquire who the person was, and 
‘when, where, and-byavhat means he eame to his death, and into 
ithe circumstances attending his death, and to render a true 
verdict: thereon acéording to the evidence offered to them, or 
-arising from the inspection of the body. l 

Sec. 742. The coroner may issue subpæœnas for.avitnesses,.re- Witnesses 
‘turnable forthwith, or at such time and place.as .he may ap~= 
ypoint. Ue must summon and examine as witnesses every per- 
«son who, in-his opinion, or that of any.ef the jury, has any 
rknowledge of the facts; and he must.summon as a witness a 
‘surgeon or physician, who must,‘in the presence of the jury 
inspect the body, and give a professional opinion as to the 
«cause of the death or wounding. 


Sec. 743. A witness served with a subpoena may be com- Compelling 
l ., oa, æ attondauce 
pelled to attend and testify, or punished by the coroner for dis- 
obedience,.as upon a subpsena issued by a magistrate, as pro- 
swvided‘in -sections 590 and 591. 


‘Sec. 744. And after inspecting thebody and hearing the Vere 
testimony, the jury must render their verdict and certify it-by 
‘an inquisition .in writing, signed .by .them, and setting forth 
‘who the person ‘killed is, and.when, where, and.by what means, 
ihe came to his death, and if he were killed, or if‘his death 
_ were occasioned by the act of anather, by criminal means, who i 
ds guilty thereof. | 
Sec. 745. The testimony of the Witnesses examined before Testimony, 
tthe coroner's jury, must be reducetl to writing by the coroner, 
-or under his direction, and -mustbe forthwith ‘filed by -him, with 
the inquisition, in the office of the clerk of the district court of 
the county, or of a -city eourt'having powér to inquire into 
the offense.by theintervention of a grand jury. 


> 
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Sec. 746. If, however, the defendant be arrested before the 
inquisition can be filed, the coroner must deliver it with the 
testimony to the magistrate before whom the defendant is 


brought, as provided in section 748, who must return it with 


the depositions and statement taken before him, in the manner 
prescribed ia section 181. 


Sec. 747. If the jury find that the person was killed or 
wounded by another, under circumstances not excusable or’ 
justifiable in law, or that his death was oceasioned by the act 
of another by criminal means, and the party committing the 
act be ascertained by the inquisition, and be not in eustody, 
the coroner must issue a warrant signed by him, with his name 
of office, into one or more counties as may be necessary for 
the arrest of the person charged. 

Sec. 748. The coroner’s warrant must be in substantially the 
following form : i 

“County of Yankton, [or as the case may be. | 

“In the name of the people of the Territory of Dakota = 
To any sheriff, constable, marshal, or policeman. in this Ters. 

ritory = 

“An inquisition having been this day found by a coroner’s jury 
before me, stating that A. B~ has come to his death by the un- 
lawful act of C. D., [or as the case may be, as found by the 
inquisition : |. 

“Yoa are therefore commanded forthwith to. arrest the above 
named ©. D., and take him before the nearest and most acces~ 
sible magistrate in this county, to be dealt with according to- 
law.” l | 
-= “Dated at the city of Yankton, [or as the case may be, Ẹ 
she day of , 1L8—. 

= EF, 
Coroner of the county of Yankton,” 
[or as thecase may be. T 


Sec. 749: The coroners warrant may be served in any 
county, and the officer serving it must proceed thereon in alf 
respects, as upon a warrant of arrest on an information, except 
that when served in another county it need not be endorsed by 


a. magistrate of that county., 
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Sec. 750. The magistrate, when the defendant :is brought roeie 
before him, must proceed to examine the charge contained in 
the inquisition, and hold the defendant to answer, or discharge 
him therefrom, in the same manner in all respects as Upon a 
preliminary examination. 


‘See. T51. Upon the arrest of the defendant, the clerk with Olerk to faruishe 
fid h 
whom the inquisition is filed, must, without delay, furnish to oe 
the magistrate a certified copy of it, and of the testimony res 


turned therewith. 


See 752. Tbe coroner must, within thirty days after an In~ Cotoner to: 
quest upon a dead body, deliver to the county treasurer any SiT ae 
money or other property which may be found npon the body, 
‘unless claimed in the meantime by the legal representatives ôf 
the deceased. Lf he fail to do so, the treasurer may proceed 
against him for its recovery, by a civil action in the name of 


the county. 


Sec. 753. Upon the delivery of money to the treasurer, he Duty of county; 
must place it to the credit of the county. If it be other prop- 
erty, he must, within thirty days, sell it at public auction, 
upon reasonable public notice, and must in like manner place 
the proceeds to the credit of the county. ~ 


Sec. T54. If the money in the treasury be demanded within money, whem 
six years, by the legal representatives of the deceased, the eee © 
treasurer must pay it to them after deduéting the fees and ex~ 
penses of the coroner and of the county in relation to the = + 
matter ; or it may be paid at any time thsreafter upon the ore _ 
der of the board of eounty commissioners or supervisors.: 

Sec. 755. Before auditing: and allowing the account of the supervisor to: 
coroner, the board of county commissioners. or supervisors e 
must require from him a statement in writing of any money or - 
other property found upon persons. on whom inquests have 
been held by him, verified by his ‘oath, to the effect that the- 
statement is true, and that the money or property mentioned. 
in it has been. delivered to the legal representatives of the de- 


ceased, or to. the county treasurer. 
Sec. 756. The coroner is entitled, for his- services, in Hold: Gumpensation: 


t 
ing inquests and performing any other duty incidental thereto, ere 


ta such a as mày he fixed. by the board of county 
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‘commissioners, and can receive. for those-services ‘no other.com- 
. ; pensation or fees. whatever. 


“TITLE TI. 


“OF SEARCH WARRANTS. 


“Beetion’757. Search warrant defined. 
"758. Upon what grounds it may be issued. 
. 759. It cannot be issued but upon probable cause, Supported 
; l "by affidavit. 

7760. Before issuing -warrant: magistrate must examine, on 
oath, the complainant and his witmesses, and take 
their depositions in writing. 

“761. Magistrate, when to issue warrant. 

7162. Form of the warrant. 

.768. By whom served. 

.764, Officer may break opea doer or: window to - execute- 
- warrant. i , 

° 765. May break open door or window to liberate person 
acting in his aid, or for his own liberation. 

766. When warrant.may be served in ihe night time, and 
direction therefor. 

“767. Within what time warrant nrust be-executed and-re~ 
turned. 

.768,+Property, when delivered to: magistrate, how disposed 
of. 

1769. Return of warrant aud delivery to magistrate-of inven- 
_tory.of property taken.  , 

"770. Magistrate to deliver copy of inventory to the person 
‘from-whese possession property is taken, and to apphi- 
-cant for warrant. l 

“771, I£ grounds for warrant ~contreverted, magistrate to 
‘take testimony. 

(772. Testimony, how taken ‘na authenticated. . 

.773. Property, when -to be-restored to person from whom it 
was taken. | 

\TT4. Depositions, search -warrant, return and inventory, te 
be returned to court of district or city court, having 
‘Jurisdiction óf offense. i 

7275. 'Maliciously, and without probable : cause, ‘proeuring 
:seareh warrant, a.misdemeanor. 
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Section 776. Peace oficer, exceeding : his authority- or-exercising if 
with unnecessary severity, guilty of a misdemeanor. 
TTT.. TE, person charged with felony be. supposed to have a 
dangerous weapon, or anything which may be used as - 
evidence of commission-of offense, magistrate may di~ 
réot him to be searched, and the weapon or other: 
thing retained, subject to his -order or the order..of the : 
court. | 


rd 


e Sec. TST: A search warrant isan. ordér in writing-in the Search warrant’ 
name,of the:people, signed-by a magistrate, directed to a peace | 
officer, commanding: him to search.for personal property, and : : 

bring it before the. magistrate. | 
Sec. 758. It may. be issued upon: either-of ‘the. following May be issued,.. | 

. on what grounds-, 
grounds :- 
1; When the property- was stolen or embezzled,in which 

case it may-be-taken on the warrant, from-any-.house or other 
plaice in which it is concealéd, or from the possession .of the - 
person by whom.it was stolen or embezzled, or of ‘any other- 
person-in whose possession it may bey: TE 
_ 2, When it was used as the means of committing a felony, . 7 
in-which case it may be-taken on the» warrant from any house 


» 


or other placein which it 1s concealed, or from the possession - 
of the-person by whom it was used in the commission of the 
offense, or of any other person in whose possesston it may be; 

8, When it-is.in the possession-of aay person, with the in- 
tent to use- it- as the means -óf committing a public offense, or 
in the possession of another. to. whom- he may have delivered 
it for the purpose of-consealing it or -preventing-its being dis~. 
covered. In whieh case it- may be:taken on the warrant, from. 
such person, or froma house or other place oecupied- by bim, 
or under his control, or frem the possession of the persen to 
whom he may have so delivered it. l 


ae 


+ 


Faad 


we 


v 


Sec. 759. A search warrant cannot be issued” but’ upon: treamnot bw 
issuedpbut 
probable cause, supported- by affidavit, naming or describing 
the person, and particularly. describing the property, and the. 
place-tp be searched. ` 


an? Before Issuing 
Sec., 760: The magistrate must, before issuing the warrant, karant duty ot 


take, on oath,. the complaint of the prosecuting witness in .™2sistate 
writing, which must. set forth the facts. tending to establish the 
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grounds of the application, or probable ¢ cause for believing that 
they exist. , 

When to tsue Bec. 761. If the magistrate be thereupon satisfied of the ex- 
istence of grounds of the application, or that there is probable 
cause to believe their existence, he must issue a search war- 
rant, signed by him with his name of office, to a peace officer 
in his county, commanding him forthwith to search the person 
or place named, for the property specified, and to bring it be- 
fore the magistrate, and also to arrest the person in whose 
possession the same may be found, to be dealt with according 
to law. \ 

Lorm of warrant Sec. 762. The warrant must be in substantially the follow- 

ing form: _ 
“ County of Yankton, [or as the case may be, ] 
“Io the name of the people of the Territory of Dakota: 
To any sheriff, constable, marshal or policeman in the county 
of Yankton, [or as the case may be, ] | 
« Proof, by affidavit having been this day made before me, 
by [naming every person whose affidavit has been taken, | the 
{stating the particular grounds of the application according to 
section 758; or if the affidavit be not positive, | “ that there i ig 
probable cause for believing that,” [stating the grounds of the 
application in the same manner, | 
“ You are therefore commanded, in the day time, [or “at 
. any time of the day or night,” is the case may be, according 
to section (66,] to make immediate search on the person of C. 
D., [or “in the house situated’’—describing it, or any’ other 
place to be searched, with,reasonable particularity, as the case 
may be,| for the following property, [describing it with rea 
sonable particularity,|and if you find the same or any part 
thereof, to bring it forthwith before me, at [stating the place. ] 
“ Dated at the city of Yankton, [or as the case may be] 
' the day of —, 18—, 
E. F. 
Justice of the peace of the city, 
[or town | of [or as the case may be.] 


Sec. 763. A searth warrant may in all cases be served by ` 
any of the officers mentioned in its direction, but by no other 


By whom servod 
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person except in aid of the officer, on his requiring it, he be- 
mg. present and acting in its execution. 


Sec. 764. The officer may break open an outer or inner door 


or window of a house, or any part of the house; or any thing “ 


feran: to execute the warrant, if, after notice of his authority 
and purpose, he be refused admittance. ; 


Sec. 765. He may break open any outer or jnner door or 
window of a house for the purpose of liberating a person 
who, having entered to aid him in the execution of the war- 
rant, is detained therein, or when necessary for his own liber 
ation. 


Sec. 766. The magistrate must insert a direction in the war- 
rant, that it be served in the day time, unless the affidavits be 
positive that the property is on the person, or.in the place to 
be searched.. In which case he may insert a direction that it 
be served at apy time of the day or night. 


Sec. 767. A search warrant must be executed and returned 
to the magistrate by whom it was issued, within ten days. 
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in night time, 
when 


Bxecuted and 


After the expiration of these times respectively, the warrant,” 


unless executed, is void. 

Sec. 768. When the proper ty is delivered to the magistrate, 
he must, if it was stolen or embezzled, dispose of itas wded 
in sections 67a to 6TT, both inclusive. Ifit were taken on a 
warrant issued on the grounds stated in the second and third 
subdivisions of section 769, he must retain it in his possession, 
subject to the order of the court to which he is required to re- 
turn the proceedings before him, or of any other court in which 
' the offense, in respect to which the property was taken, is 
triable. , 

Sec. 769. The officer must forthwith return the warrant to 
the magistrate, and deliver to him a written inventory of the 
property taken, made publicly, or in the presence of thé per- 
son from whose possession it. was taken and of the applicant 
for .the warrant, if they be present, verified by the affidavit 
of the officer, and taken before the magistrate, to the following 
effect: i 

“I, A. B., the officer by whom this warrant was executed, 
do swear that the above inventory contains ‘a true and detailed 
account of all the property taken by me on the warrant.” 


rays When 
elivered, how 
rae of 


Return of 
warrant 
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Copy of ° Sec:-7.70: The magistrate must thereupon, if required, dée--. 
luventory ~ i tæ, 
liver a copy of the inventory: to the person from whose posses: 
sion the property was taken, and.to the applicant for the ware: 
rant, 


Grounds for Séc. TTI. If the grounds-on which the warrant was Issued: 


warrant 


contravene be controverted, the magistrate must proceed to-take testimony; 
a 


* 


in relation - thereto: 


Testimony, Séc. 772. The testimony given by each witness must be re-- 

how taken, oo . ere + >o em .- . 
duced ‘to writing and suthemticsted. ir the manner- prescribeds 
m section [66. Er 


Property, when Sec. T3.. If.it appear: that the-preperty taken. is not the- 
to be restored : i : ; . 
same as thas described in.the warrant, or that there is no prob 
able cause for believing. the existence of.the grounds on. which» 
the warrant was issued, the.magistrate must canse it to be res 
stored to the person.from-whom it was-taken.. — 


loboruimoor Sec. W4. The magistrate must annex- together: the deposis- 
tions, the search warrant and return, and the. inventory, and* 
then return them to. the next district court ofthe county hav- 
ing power to inquire into the offense in respect to- which the - 
search warrant was issued, by-the intervention of -grand jury, . 
at or before its opening.on-the first day. . 


Mnliciously,,ané- Sec. T75: Æ person who maliciously and’ without: probable - 
without cause, 2 . 
procuring cause, procures a search warrant to be issued‘ and’ executed, is. 
warrant, what. 3 f 


guilty of'a misdemeanor... 


Peace officer 7 s ir -J E th war ; 

e Sec. T76. A peace officer.in executing asearch warrant, who. 

i willfully exceeds his authority, or exercises it with unnecessary: 
severity, is guilty ofa misdemeanor. 

Searching ` ‘See: TTT. When a-person charged with-a felony is supposed ! 

defendant in- o p . . 

presenceof by the magistrate before whom he is brought to have upom his - 


magistrate in-. > F 
cantain cases person a dangerous weapon, or. anything: which may- be used: 


as evidence ofthe commission of the offense, the magistrate - 
may-direct him to be searched-in-his presence, and the weapon. 
or-other thing. to be retained; subject to his order or the.order. 


of. the court in which the defendant may be tried... 
11. 
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TITLE HI. 


OF PROCEEDINGS AGAINST FUGITIVES FROM JUSTICE. 
Chapter I. Fugitives from another State or Territory, into this Ter- 
ritory. | 
II. Fugitives from: this Territory, into. another State- or Tor- 

ritory. i 


` 


CHAPTER E, 


FUGITIVES FROM ANOTHER STATE OR TERRITORY, INTO THIS TERS 
RITORY. . 


Secton 778. To be delivered up by the governor on demand of the 
executive authority of the State or Territory from 
which they have fled. 

779. Magistrate to-issue warrant. 

780. Proceedings for arrest and commitment of the person 
charged. ‘ 

781. When, and for what time to be committed, 

782. His admission to bail. . 

783, Magistrate to give notice to- the district attorney, of 
the name of the person and the cause of his arrest. 

| 784. District attorney to give notice to executive authority 

of the State or Territory, or to the prosecuting attor- 
ney or presiding judge of the city or county therein, 
having jurisdiction of the offense. 

785. Person arrested to be discharged unless surrendered 
within the time limited. i 

786. Magistrate to return his proceedings to the next dis- 
trict court. Proceedings thereon. - 


Sec. 778. A person charged in any State or Territory of the potvery on 
United States, with treason, felony, or other crime, who shall *°4*" 
flee from justice and be found in this Territory, must on de- ` 
mand of the executive authority of ihe State or Territory from 
which he fled, be delivered up by the governor of this Territo- 
ry, tobe removed to the State er Territory haying T PETER 
of the crime. ` i 
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Sec. 779. A magistrate may issue a warrant forthe appres 
hension of a person so charged, who shal? flee from justice and 
be found within this Territory. 


Sec. 780. The proceedings for the arrest and commitment of 
a person charged, are in all respects similar to those provided 
in this code for the arrest and commitment of a person charged 
with a public offense committed in this Territory. Except that’ 
an exemplified copy of an indictment found, or other judicial 
proceeding had against bim in the State or Territory in which 


“he is charged to have committed the offense, may be received as 


evidence before the magistrate. 


Sec. 781. If from the examination, it appear that the per- 
son charged has committed the crime alleged, the magistrate, 
by warrant reciting the accusation, must commit him to the 


‘proper custody for a time, specified in the warrant, which the 


magistrate deems reasonable to enable the arrest of the fugitive 
under the warrant of the executive of this Territory, on the 
requisition of the executive authority of the State or Territory 
in which he committed the offense, unless he give bail, as pro~ 
vided in the next section, or until he be legally discharged. 


Sec. 782. The magistrate may admit the person arrested 
to bail by an undertaking, with sufficient. sureties, and in such 
sum as he deems proper, for his appearance before him ata 
time specified in the undertaking, and for his surrender to be 
arrested upon the warrant of the governor of this Territory. 


Sec. 783. Immediately upon the arrest of the person 
charged, the magistrate must give notice to the district at- 
torney. 

Sec. 784. The district attorney must immediately there~ 
after, give notice to the executive authority of the State or 
Territory, or to the prosecuting attorney or presiding judge of 
the criminal court of the city or county therein, having juris~ 
diction of the offense, to the end that a demand may be made 


‘for the arrest and surrender of the person charged. 


Sec. 785. The person arrested must be discharged from cus- 
tody or bail, unless before the expiration of the time designa~ 
ted in the warrant or undertaking, he be arrested under the 
warrant of the governor of this Territory. 
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Sec. 786. The magistrate must return his proceedings to 
the next district court of the county, which must thereupon 
inquire into the cause of the arrest and detention of the per- 
son charged; and if he bein custody, or the time for his arrest 
have not elapsed, it may discharge him from detention, or may 
order his undertaking of bail to be canceled, or continue his 
detention for a longer time, or re-admit him to bail, to appear 
‘and surrender himself within a time specified -in the under- 


taking. 


CHAPTER II. 


FUGITIVES FROM THIS TERRITORY INTO ANOTHER STATE OR TER 
RITORY, 


Section 787. Accounts of persons employed in procuring the sur- 
render of fugitives from this Territory to be paid out 
of the territorial treasury. 

788. No public officer of this Territory to receive compen- 
` gation for procuring demand or surrender of fugitive, 
or conveying him to, or detaining him in this Terri- 
tory. : 
789. Violation of the last section, a misdemeanor, 


Sec. T87. When the governor shall demand from the execu- 
tive authority of a State or Territory of the United States, or 
of a foreign government, the surrender to the authorities of 
this Territory, of a fugitive from justice, the accounts of the 
persons employed by him for that purpose must be paid out of 
the territorial treasury. 

Sec. 788. No compensation, fee, or reward of any kind, can 
_be paid to, or received by a public officer of this Territory, for 
service rendered or expense incurred in procuring from the 
governor the demand mentioned in the last section, or the sur- 
render of the fugitive, or for conveying him to this Territory, 
or detaining him herein, except as provided in section 787. 


Sec. 789. A violation of the last.section is a misdemeanor. 


Oe 
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CHAPTER III. 


GENERAL PROVISIONS AND DEFINITIONS APPLICABLE TO THIS 
CODE. 


Section 790. Rules of econstruetion of this eode. 
791. No part of this code retroactive, unless expressly so 


declared. 
92, Present tense ineludes future. Masculine includes. 


feminine and neuter. Singular includes the plural 
and the plural the singular. Persons imcludes corpo- 
rations. 

793. Definition of writing. 

T94. Definition of oath. 

795. Definition of signature, 

796. Definition of magistrate. 

797. Definition of peace officers. 

798. To what actions and proceedings this code app'ies. 

799. Former modes of procedure in criminal cases abro-~ 
gated. 

800. Hines paid for use of common school fund. 

801. This code to take effect after its passage. 


Sec. 790. The rule of common law that penal statutes are. 
to be strictly construed, has. no application to this code. ` This. 
code establishes the law of this Territory respecting the sub= 
jects to which it relates; and its provisions, and alk proceed~ 
ings under it are to be liberally construed, with a view to pro- 
mote its objects, and in furtherance of jastice. 

Sec. 791. No. part of this code is retroactive unless express- 


ly so declared. 

Sec. 792. Unless when otherwise provided, words used in this 
code in the present tense includes the future as well as the 
present. Words used in the masculine gender comprehend as 
well the feminine and neuter, The singular number includes 
the plural and the plural the singular. And the word person 
includes a corporation, as well as a natural person. 


Sec. 793.- The term writing includes printing. 


Sec. 794. The term oath includes an affirmation. 
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Sec. 795. The term signature includes a mark when the per- ot signature - 


son cannot write; his name being written near it, and the mark 
being witnessed by a person who writes his own name as a wit- 
ness, except to an affidavit or deposition, or a paper executed 
before a judicial officer, in which case the attestation of the 
officer is sufficient. l 

Sec. 796: Unless when otherwise provided, the term ‘mag: 
strate” signifies any one of the officers mentioned in section 


Sec. 797. Unless when otherwise provided, the term “peace 
officer” signifies any one of the officers mentioned in section 


Bo oa 


other proceedings in criminal cases which are herein provided 
for, from the time when it takes effect. And all such actions 
and proceedings heretofcre commenced must be concluded in 
the same manner as if this code had not been passed. 

Sec. 799. All modes of procedure in criminal cases hereto-~ 
fore enacted in this Territory, shall, upon the taking effect of 
this act, be entirely abrogated, and from thence abolished ; 
Provided, however, That all proceedings of every kind or 
character whatsoever, therein commenced, and pending,shall not 
‘by reason of any thing in this act contained, be deemed to have 
abated. 

Sec. 800. All fines collected by virtue of this act shall be 
paid into the county treasurer of the county, when collected, 
for the use of the common school fund of said county. 


Sec. 801. This act shall take effect on the first day of Feb- 
ruary next, 


Approved, Jan. 12, 1869. 


Sec. 798. This code applies to criminal actions and to all 
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AUDITOR AND TREASURER. 


CHAPTER 2. 


AN ACT FIXING THE TIME FOR THE TERRITORI- 

AL AUDITOR AND TERRITORIAL TREASURER 

à TO QUALIFY AND MAKE THEIR ANNUAL Rks« 
PORTS. 


Be it enacted by the Legislative Assembly of the Terr itory 
of Dakota: 
Duty of Auditor Section 1. That hereafter it shall be the duty of the Terri~ 
make repons to torial Auditor and Territorial Treasurer, to submit their annual ` 
reports to the legislative assembly on or before the first Mon- 
day of January in each year. | 
Ata =~ See. 2. That all acts and parts of acts in conflict with the 
provisions of this act, be and the same are hereby repealed. 
Act to lake Sec. 8. This act shall take effect from and after its passage 


effect, when 
and approval. 


Approved, Jan, 15, 1869. 


GENERAL LAWS. 


BRIDGES. - 


CHAPTER 3. 


AN ACT AUTHORIZING THE COUNTY COMMIS- 
SIONERS OF EACH COUNTY IN TOIS TERRITO- 
RY, TO LEVY A TAX FOR BRIDGES. 


Be at enacted by the Legislative Assembly of the Territory 
of Dakota: 


Section 1. That the board of county commissioners of each 
organized county in this territory, are authorized to levy and 
collect a tax of not to exceed two mills on the dollar, on all 
real and personal property in their county, to be used and ex- 
pended in tbe building and erection of bridges in such county; 
Provided however, That such tax can be levied or not, in the 
discretion of the board of county commissioners. 

Sec. 2. The tax collected by section one, (1) of this act, 

shall be expended on such bridge or bridges, and in such man- 
ner, as shall be directed by the board of county commissioners 
of the county in which such taxes are raised. - . 

Sec. 3. The contracts for building and erecting of bridges in 
any county in this territory, shall be made in.such manner, 
` and on such terms, as shall be prescribed by the board of county 
commissioners of the county in which the bridge or bridges is 
or are to be built and erected. 

Sec. 4. This act shall be in force and effect from and after 
its passage and approval, 


Approved, Jan. 15, 1869. 
12* 
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COUNTY COMMISSIONERS AND COUNTY 
CLERKS. 


CHAPTER 4. 


AN ACT RELATIVE TO COUNTY COMMISSION. 
`- ERS AND COUNTY CLERKS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


DUTIES. 


Section 1. There shall be a board of county commissioners, 


consisting of three persons, in each organized county in this 


Territory. Said commissioners shall have the qualifications of 
electors, and shall be elected by the qualified voters of the 
several counties respectively, at the annual general election; 
Provided, however That in counties which are now, or that 
may hereafter be, divided into townships, there shall be one 


‘commissioner elected in each township. 


Sec. 2. Hach county shail be divided into three districts by | 
the board of county commissioners, which districts may be 
numbered from one to three; and said districts shall not be 
changed oftener than once in three years by said board. In 
each newly organized county the board of commissioners, at 
their first election under this section, shail proceed to divide 
their respective counties into districts, as provided in the first 
part of this section; and one commisstoner shall be elected 
from one of said districts at each general election thereafter, 
by the qualified voters of the whole county; Provided, That 
it shall not ‘be lawful to change said district lines without a full 
board of commissioners existing at the time said lines are 
changed. 
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Sec. 8. At the first election held to choose the board of Blection to 


hoose board 


commissioners under this chapter for any county, the person 


having the kighest number of votes shall continue in office for 
three years; the next highest, two years; and the next high- 
est, one year 3 but if any two or more persons have the same 
number of votes, their term of office shall be determined by the 
board of canvassers, and each commissioner elected at the first 
general election, in pursuance of this chapter, shall hold his 
office for three, two, and one years, as-the case may be, and 
anti] his successor shall be duly elected and qualified, and each 
commissioner elected thereafter, in pursuance of the second 


section of this chapter, shall hold his office for three years, and 


until his successor is elected and qualified; Provided, however, 
That in counties which are now, or may hereafter be divided 
into townships, the commissioners shall hold their office for the 
term of two years, and until their successors are elected and 


qualified. 


Sec. 4. Hach person elected county commissioner, shall, on 
receiving a certificate of his election, take an oath before 
some officer qualified to administer oaths, that he will support 
the constitution of the United States, and the organic act of 
“this Territory, and perform faithfully all the duties enjoined by 
‘this chapter, whieh oath shall be certified to by the oficer ad- 
ministering the same, under seal, and filed im the office of the 
register of deeds for said county for record, in a book to be 
kept for that purpose, and wher so recorded shall be sufficient 
authority for such commissioner to act. 

Sec. 5. The county commissioners shall meet and hold ses- 
‘sions for the transaction of county business at the court house 
‘in their respective counties, or at the usual place of holding 
courts, on the first Monday in January, April, July and Octo- 
ber, of each year, and may adjourn from time to time, and the 
county clerk shall kave power to call special sessions when the 
interest of the county demands it, upon giving five days notice 
of the time and object of calling the commissioners together, 
by posting up notice in three public places in the county, or by 
publication in one newspaper in the county. 


Sec. 6. The county clerk shall attend thé sesstons of said 
commissioners, and keep a true and full record of all their 
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proceedings in a book to be provided for that purpose, and the - 
sheriff of the county shall also, by himself or deputy, attend 
their sessions and execute their orders. 


Sec. 7. When the commissioners of the board are equally 
divided on any question, they shall defer a decision until the 
next meeting of the board, and then the matter shall be dex 
cided by a majority of the board. 

Sec. 8. Copies of their proceedings, duly certified and at- 
tested by the county clerk, under seal, shall be received as evi- 
dence in all the courts of this Territory. 


Sec. 9. Any of said commissioners, or the county clerk, 
shall have power and authority to administer oaths or affirma- 
tions in all cases, and said commissioners shall have the power 
to preserve order when sitting as a board, and may punish 
contempts by fine,not exceeding five dollars, or by imprison- 
mentin the county jail not exceeding twenty-four hours; they 
may enforce obedience to all orders made by them/by attach- 
ment or other compulsory process, and when fines are assessed 
by them, the same may be collected before any justice of the 
peace having jurisdigtion, and shall be paid over as other fines, 
within ten days after they are collected. 

Sec. 10. The said commissioners shall keep a distinct ac 
count with the treasurer of the county for each several term 
for which the treasurer may be elected, in a book to be pro- 
vided for that purpose, commencing from the day on which the 
treasurer became qualified, and continuing until the same or 
another person is qualified as treasurer, in which account, they. 
shall charge the treasurer with all sums paid him, and for all 
sumis for which the said treasurer ts accountable to the county, 
and they shall credit him with all orders returned and cancels. 
ed, with all moneys paid, and with all vouchers presented by 
him, and with all matters with which the treasurer is to be 
credited on account; and the said commissioners shall, in their- 
settlement with the treasurer, keep the general, special and 
road tex separate, that any citizen of the gounty may see how: 
the same has been expended. 

Sec. 11. They shall keep a book in which all orders and de-. 
cisions made by them shall be recorded, except those relating 
to roads and bridges, and al] ordera for the allowance of money 
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from the county treasury, shall state on what account and to 
whom the allowance is made, dating the same and numbering 
them consecativcly, as allowed, from the first day of January 
to the thirty-first day of December in each year. 


' Sec. 12. They shall keep a book for the entry of all pros 
ceedings and adjudications relating to bridges and the estaba 
lishment, change or discontinuance of roads, | S 


Sec. 13. They shall keep a book for the entry of warrants 
on the county treasurer, showing number, date, amount and 
name of the drawee of each warrant drawn on the treasury, 
which may be known as the warrant book, and the warrants 
shall be numbered in relation to the order and decision allows 
ing the amount for which the same is drawn. 

Sec. 14. They shall have the power to i Institute and prose-~ 
cute civi] actions in the name of the ccunty, for and on behalf 
of the county. oe 

Sec. 15. Said commissioners shall have power to make all 
orders respecting the property of the county, to sell the public 
grounds of the county, and to purchase other gronnds in lieu 
thereof; and for the purpose of carrying out the provisions or 
this section, it shall be sufficient to. convey all the interest of 
the county in such grounds, when.an order is made for the sale. 
and a deed is executed in the name of the county by the chair- 
man of board of commissioners, reciting the order, and 
signed and acknowledged by him for, and on behalf of the 
county, before some officer authorized to take acknowledg- 
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sale of such public grounds or lands shall be first submitted to 
a vote of the people of the county, as hereinafter provided, 
and sanctioned by a majority vote thereof. 

Second, They shall have power to levy a tax not exceeding: 
the amount now authorized by law, and to liquidate indebted- 
ness 5 | l 

Third, To audit the accounts of all officers having the eare, 
management, collection or disbursement of any money belong- 
ing to the county, or appropriated for its benefit. 


audit accounts 


&c. 


Shalt 


Sec. 16. Said commissioners shall superintend the fiscal superintend, 
y ‘ a 
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expenditures of the county, and on the first Monday of Joly, 
annually, they shall cause a full and accurate statement of the 
assessments, receipts and expenditures of the preceding year, 
to be made out in detail. under separate beads, with an account 
of all debts payable to and by the county treasurer, and they 
shall have the same printed in at least one newspaper in their 
county, and if there be no paper in the county, the same shall 
be posted up at the usual place of holding their lessons, and at 
one public place in each precinct of the county. 


Sec. 17. The said commissioners are authorized to procure 
for their county a copy of the fild notes, as soon as practica- 
ble, of the original survey of their county by the United 
States, and cause a map of the county to be construed there- 
with, on a seale of not less than one inch to a mile, and latd off 
in congressional townships and sections, to be kept open in the 
office of the county clerk, and the field notes to be -deposited 
in the same office. l i 

Sec. 18. The said commissioners shall have power to sub- 
mit to the people of the county, at any regular or special elec~ 
tion whether the county will aid or construct any road or 
bridge, or to submit to the people of the county any question 
involving an extraordinary outlay of money by the county; 
and said commissioners may aid any ente: prise designed for 
the benefit of the county as aforesaid, whenever a majority of 
the people thereof shall be in favor of the proposition, as pro~ 
vided in this section. 


Sec. 19. When county warrants are at a depreciated value, 
the said commissioners may, in like manner, submit the ques- 
tion whether a tax of a higher rate than that provided by law 
shall be levied; and in all cases when an additional tax is laid, 
in pursuance of a vote of the people of the coanty, for the 
special purpose of repaying borrowed money, or of constructs 
ing or ordaiming to construct any road or bridge, or for aiding 
in any enterprise contemplated by the preceding section, such 
special tax shall be paid in money and iu no ether manner, 

Sec. 20. The mode of submitting questions to the people, 
contemplated by the last two sections, shall be the following: 
‘The whole question, including the sum desired to be raised, or 
the amount.ef the tax desired to be levied, or the rate per 
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annum and the whole regulation, including the time of its tar 
king effect, or having operation, if it be of a nature to be set 
forth, and the penalty of its violation, if there be one, is to be 
published at least fcur weeks in some newspaper published in 
the county. If there be no such newspaper, the publication 
is to be made by being posted up ra at least one of the most 
public places in each election precinct in the county, aud in all 
eases the notices shall name the time when such question will 
be voted upon,and the form in which the qnestion shall be 
taken, and a copy of the question submitted shall be: posted wp 
at each place of voting during the day of election. 


Sec. 21. When the question submitted involves the borrow- 
ing or expenditure of money, tke proposition of the question 
must be accompanied by a provision to lay a tax for the pay- 


-© IB 


When questions 
submitted 
involves 


ment thereof, in addition to the usual: taxes under section &f-- 


teen of this chapter; and no vote adopting the question pro- 
posed shall be valid, unless it likewise adopt the amount of tax 
to be levied to meet the liability incurred. 


Sec. 22. The rate of tax levied in pursuance of the last four 
sections of this chapter shall in no case exceed three mills on 
the dollar of the county valuation in oae year. When the ob. 
ject is to borrow money to aid in the erection- of public build. 
ings, the rate shall be sueh as to pay the debt in ten years; 
when the object is to construct or aid in constructing any road 
or bridge, the annual rate- shall not exceed one mill on a ġol- 
lar of the valuation; and: any special tax or taxes. levied in 
pursuance of this chapter becoming delinquent, shal! draw the 
same rate of interest as ordinary taxes levied in pursuance of 
the revenue law of this Territory. 


Sec: 23, The said commissioners, being satisfied that the 
above requirements have been substantially complied with, and 
that a majority of the votes cast in favor of the propositioa 
submitted, shall cause the same to be entered at large upon 
the book containing the record of their proceedings, and they 
shall then have power to levy and collect the special tax, in the 
same manner that the other county taxes are collected. Prop- 
sitions thus acted upon cannot be rescinded by the board of 
county commissioners. 7 
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Money raised Sec. 24. Money raised by the county commissioners, in pur- 
in pursuance of : i ; : : : 
last six sections gyance of the last six sections, is specially appropriated and 

constituted a fund, distinct from all others, in the hands of the 


county treasurer, until the obligation assumed is discharged. 


Commissioners Sec, 25. The said commissioners shall hold their sessions 
zessions with with open doors, and transact all business in the most public 
. manner; and where the county has no court house, or the 
court house shall be unfit or inconvenient, they may hold their 
‘sessions for the transaction of business at any other suitable 
place at the county seat. All matters pertaining to the inter- 
est of the county shall be heard by the board of commissioners 
in sessions only, but they may continue any business from any 

regular session to an intermediate day. 


Buell congitule, eC 20. The books required to be kept by this chapter shall 
constitute the record of the board of county commissioners. 


Sees Sec. 27. Said commissioners shall have authority and power 

erection and to provide for the erection and repairing of court houses, jails, 

agar and other necessary buildings within and for the county; and 
to carry out the provisions of this section, they shall have 
power to make contracts on behalf of the county for the buil- 
ding or repairing of the same. They shall determine the 
amount of taxes to be levied for county purposes, according 
to the provisions of this chapter, and the revenue law of this 
territory. "os 

May sus and Sec. 28. The counties in this territory may sue and be sued, 
plead and be impleaded, in any court in this territory; and in 
all cases where lands have been granted to any county for pub- 
lic purposes, and any part thereof has been sold and the pur- 
chase-money, or any part thercof, shall be due and unpaid, all 
proceedings necessary to be had to recover possession of such 
lands, or to enforce the payment of the purchasesmoney, shall 
be instituted in the name of the proper county. 


Power to employ Sec. 29. Said commissioners shall have power to employ an 
attorney by the 


year attorney by the year, who shall be known as county attorney. 
But said commissioners shall, in no case, pay said attorney 


more than one hundred dollars per annum. 


When any Sec. 80. When any judgment is obtained against the coun- 
judgement is 


obtained ty, it shall be a lien upon the property of the county, and the 
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public property shall be liable therefor; but no execution shall 
issue thereon until the board of county commissioners shall have 
had six months time to assess and collect a sufficient amount of 
revenue, under the provisions of this chapter, to. pay off and 
discharge said judgments, in addition to the ordinary expen- 
ses of the county. 


Sec. 81. From all decisions ofthe board of commissioners, aha ao 
upon matters properly before them, there shall be allowed an 
appeal to the district court by any person aggrieved, upon 
filing a bond with sufficient penalty, and one or more sureties, 
to be approved by the county clerk, conditioned that the appel- 
lant will prosecate his or her appeal without delay, and pay all 
costs that he or she may be adjudged to pay in the said district 
court. Said bond shall be executed to the county, and may be 
sued in the name of the county, upon breach of any condition 
therein, 
Sec. 32. Said appeal shall be taken within twenty days LY oes a 
ter the decision of said board, by serving a written notice on 
one of the board of county commissioners, and the county 
clerk shall upon the filing of the bond, and the payment of his 
fees, allowed by this chapter, as hereinafter provided, make 
out a complete transcript of the proceedings of said board, re~ 
lating to the matter of their decision thereon, and shall-deliver 
the same to the clerk of the district court. 


Sec. 88, Said appeal shall be filed by the first day of the When flea 
district court next after such appeal, and said cause shall stand 
for trial at such term. 

Sec. 34, All appeals thus taken to the district court shall be Shall be docked 
docketed as other causes, pending therein,and the same shall be 
heard and determined de novo. 


Sec. 35. The district court may make a final judgment and "its! Judgment 
cause the same to be executed, or may send the same back to 
the board, with an order how to proceed, and require said board 


of county commissioners to comply therewith by mandamus or 
attachment, as for conter pt. 


Sec. 36. All treasurers, sheriffs,clerks, constables, and other Treasurers 
Enertl & Ce 
i l chaigeable with 
officers, chargeable with money belonging to any county, shall dake 
render their accounts to, and settle with the county commis- 7end-r their 


accounts to 


sioners at the time required by law, and pay into the county ime T~ 
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treasury any balance which may be due the county, take dupli-. 
cate receipts therefor, and deposit one of the same with the 
clerk of the county within five days thereafter. 


See. 87. If any person thus chargeable, shall neglect or res 
fuse to render true accounts, or settle as aforesaid, the county 
commissioners shall adjust the aecounts of such delinquent acs 
cordmg to the best information they can obtaim, and ascertain 
the balance due the county, and order suit to be brought m the 
name of the county therefor. 

Sec. 38. In sueh case, the board of commissioners shall re- 
fuse such delinqueat any eoummission, and such delinquent shalk 
forfeit and pay to the county a penalty of twenty per cent. om 
the amount of funds due the county. 


sec. 39. It shall be the duty of the county clerk to do, per- ` 
form and transact all connty business without any extra or 
greater compensation than is allowed by law said clerk shall 
keep all the books required by this chapter to be kept, shall 
file anl preserve in his office all accounts, vouchers, and other 
papers pertaining to the settlement of any and all accounts to. 
which the county shall be a party, copies whereof, certified 
under the hand and seal of the clerk, shall be admitted as evi 


dence in all courts in this territory. 


Sec. 40. The board of county eommissioners hereby. estab- 
lished, shall procure and keep a seal, with such emblems and 
devices, as they may think proper, which shal? be the seal of’ 
the county, and no other seal. shall be used by the county 
clerk. l 

Sce. 41. The impression of the seal hereby required to be- 
kept, by the stamp, shall bea sufficient sealing in all cases 
Where sealing is required. 

Sec. 42. The county clerk shall have power and authority 
to take the acknowledgment of deeds and other instruments of 

riting. 

Sec. 48. The county clerks shall be ex offieio registers of 
deeds in and for their respective œ unties, and the said county 
clerk shall keep the books and record all instruments, now or 
hereafter required to be recorded by any law of this territory, 
in the same manner that the law requires the register of deeds 

12 
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to keep the same. And the said elerks shall receive the same 
compensation for recording deeds and other instruments of 
| writing, as is now allowed county recorders, or such compensa- 
tion as may by law be prescribed from time to time. 


Sec. 44. It shall be the duty of said county clerks to keep eet 
the records of their office in a fire-proof iron safe, to be kept 
for the purpose, and which shall be purchased by the county 
commissioners, when in their judgment the same shall be ad- 
visable. | 


Sec. 45. All county orders heretofore drawn or that may 41 county 
me orders to draw 
hereafter be drawn by the proper authorities of any county, interest, whea 
shall, after having been presented to the county treasurer of 
the respective counties, and by him endorsed “not paid for 
want of funds in the treasury,” from said date shall draw inter- 


est at the rate of ten per cent. per annum. 


Sec. 46. Whenever any county shall organize in this Ter» on organization 
ritory, the qualified voters thereof are hereby empowered to fences ine 
select the place of their county seat by a vote at the first elec- re 
tion held in the county for the choice of county officers; for 
‘this purpose, each voter may designate on his ballot the place 
of his choice for the county seat, and when the votes are cans 
vassed, the place having the majority of all the votes polled, 
shall be the county seat, and public notice of said location shall 
he. given within thirty days, by the tribunal transacting county 
business, by posting up notices in three several places in each 


precinct in the county. 


Sec. 47. Whenever the inhabitants of any county are de- ane 
sirous of changing the place of their county seat, and upon 
petitions being presented to the tribunal transacting county 
business, signed by two-thirds of the qualified voters of the 
county, it shall be the duty of said tribunal, in the notices for 
the next general election, to -notify said voters to designate 
upon.their ballots at said election, the place of their choice; 
_ andif, upon canvassing the votes so given, it shall appear that 
any one place has two-thirds of the votes polled, such place 
shall be the county seat, and notice of such change shall be 
given as’ hereinbefore provided in the casé of the location of 


County seats of new counties. 
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Sec. 48. If no one place has a majority of all the votes 
polled, as provided for in section forty-seven, it shall be the 
duty of the tribunal transacting county business, withs 
in one month after said election, to order a special 
election, and give ten days notice thereof, by post- 
ing up three notices in each precinct in the county, at 
which election votes shall be taken by the ballot between the 
three highest places voted for at the first election. -And if no 
choice is made at such election, notice of another election shall 
be given as above provided for, to decide between the two 
highest places voted for at the last election, and the place 
having the highest number of votes shall be the county seat. 


Sec. 49. Whenever any county seat shall be located upon 
the public lands, it shall be the duty of the tribunal transact- 
ing county business to enter, or purchase, a quarter section of 
land at the place so designated, at the expense of, and for the 
use of the county within three months thereafter, if said land 
be subject to private entry; if not, such tribunal shall claim 
the same as a pre-emption under the laws of the United States, 
for the use of said county. f 


Sec. 50. The aforesaid tribunal shall, within three months 
after the selection, cause the same to be surveyed into town 
lots, squares, streets and alleys, and plattec and recordéd in 
pursuance of law; and shall select the place for the county 
buildings thereon, reserving for that purpose so many of said 
lots as may be deemed necessary. 

Sec. 51. The remainder of said lots shall be offered at pub- 
lic sale by the sheriff of said county to the highest bidder at 
the times and places to be designated in the notices of such 
sales, which shali be posted at three public places in the county, 
and published in some newspaper, at least thirty days previous 
to such sales. The terms of sale shall be one third cash, and 
the bulance on time, as the county tribunal may deem best, 
and may dispose of lots at private sale, upon terms as above 
provided for. 

Sec. 52. Purchasers of the aforesaid lots shall receive a 
certificate of purchase from said sheriff, entitling the holder to 
a warrantee deed from the county tribunal when payment in 
full shall be made for the same. Any lots sold as above that 
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shall not be paid for as provided in this chapter, or within one 
year thereafter, shall be forfeited to the county, and shall be 
again sold as hereinafter provided, 5 


Sec. 53. The proceeds of the sales of the aforesaid lots, Proceeds of sales 
after deducting the expenses of the surveying, advertising, °°" 
selling, and all other necessary expenses, shall be paid into the 
county treasury, and shall constitute a fund for the erection of 
public buildings for the use of the county seat, at the county - 


~ seat, and shall be used for no other purpose whatever. 


Sec. 54. In any county which may collect a building fund In copa 
by the provisions of this chapter, it shall be. the duty of the calles. a Duildlng 
tribunal transacting county business, within one year from the provisione gr this 
time such fund becomes available, to advertise, by publishing °% t= 
in a newspaper at least three months, for bids for-building a 
court house, jail and offices for register of deeds and county 
clerk, if the above specified fund, in their judgment, may be 
sufficient for that purpose. Said advertisements for bids to 
contain plans and specifications for such buildings, and -also 
the time allowed to complete the same. The lowest responsi- 
ble bid shall in all cases be accepted, and the contracts for such - 

‘buildings shall be so conditioned, that not more than one-half 
the payment for the same shall be made until the contract 


shall be completed to the satisfaction of the said tribunal. 


Sec. 55. All acts and parts of acts in conflict with this act acts in connict, 
are hereby repealed. repealed 

Sec. 56. This act shall take effect and be in force from oad Ack te mre 
after its passage. | effect, when 


Approved, Jan. 14, 1869. 
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DISTRICT COURT. 


CHAPTER 5. 


AN ACT PROVIDING FOR THE HOLDING OF SPE- 
CIAL TERMS OF THE DISTRICT COURT, AND FOR 
OTHER PURPOSES. 


Be it enacted by the Tessie Assembly of the Territory of 
Dakota: 


Section 1. That there shall be held each year special terms 
of the district court, in the several judicial districts of this 
Territory, as follows: l 

In the first district, on the first Mondays of aa April, 
July and October ; 

In the second district, on the first Mondays of January, 
March, May, July, September and November ; 

In the third district, on the first Mondays of January, April, 
July and October. | 

Sec. 2. All issues of law or of fact not requiring the inter- 
vention of a jury and all motions may be tried and heard at 
either a general or special term; Provided, however, That 
nothing in this act contained shall interfere with the existing 
provisions of law relating to the holding of general terms of 
the district court, or to the hearing of motions or applications 
at chambers, nor with the authority of any judge to appoint 
special terms additional to those herein provided, or whenever 
in his judgment necessity may require. | 

Sec. 8. Said special terms shall be held at the places in the 
districts respectively, where the United States district courts 
shall be held, and shall continue as long as the business shall 
require. 

Sec. 4. This act shall take effect and be in force fan and 
after its passage and approval, . 


Approved, Jan. 15, 1869. 


GENERAL LAWS. 181 


FEES. 


CHAPTER 6. 


AN ACT TO REGULATE THE FEES OF CERTAIN 
OFFICERS. 


Be it enacted by the Legislative Assembly oe the Territory of 
Dakota: 


Section 1. The salaries and fees of the several officers here- Salaries and 
fees of officers 
inafter named [shall be] as foll ows : 


CLERK OF THE SUPREME COURT. 


Sec. 2. Docketing each cause, civil and criminal, to be Fees of clerk of 
charged in each case but once, seventy-five cents. eee 

Issuing summons in error, writ of error, certiorari, writ of 
injunction or mandate, one dollar. 

Dismissal, discontinuance or continuance, twenty-five cents. 

Entering each cause on the bar and court calendar, fifteen 
cents. 

Issuing and docketing execution or order of aes one dollar. 

Taking affidavits, twenty-five cents. 

Filing motion, rule, affidavit or other paper, ten cents. 

Issuing attachment, and filing motion therefor, seventy-five 
cents. l 

Indexing each cause, direct and reverse, each docket, ten 
cents. 

Entering judgment, decree or order on the journal, twenty: 
five cents. 

For each ten words after the first one hundred words, one 
cent. . 

Entering minute of judgment, decree or Order, on the aps 
pearance docket, fifteen cents. 
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Making copy of process, pleadings, record or other paper, 
or any part thereof, for each ten words, one cent. 

Entering satisfaction, twenty-five cents. 

Certificate and seal, fifty cents. 

Every search, where no other services are rendered to which 
any fee or fees are attached, fifteen cents. 


CLERK OF THE DISTRICT COURT. 


Sec. 3. Docketing each cause, seventy:five cents. 

Issuing summons, order of arrest, order of attachment, 
order of replevin, citation, or any mesne process, and filing 
return, one dollar. 


Entering voluntary appearance of defendant, twenty-five 
cents. 


Taking bail bond, twenty-five cents. 

Filing petition, pleading, indictment or any other paper, ten 
cents. 

Issuing attachment and filing motion therefor, one dollar. 

Entering return of any writ or order, other than of execu» 
tion, order of sale or attachment, twenty cents. 

Entering each cause on the bar or court calendar of each 
term of the court, fifteen cents. 

Indexing each cause, direct and reverse, each docket, ten 
cents. 
Drawing petit jurors and issuing venire therefor, fifty cents. 

Attending to the striking of special jury and issuing venire, 
one dollar. 

Impanneling jury and administering oath, twenty-five cents. 

Certifying to the county commissioners at the end of each 
term, the names of grand and petit jurors, and their terms of 
service and mileage, to be paid by the county, one dollar, 

- Issuing subpoena and seal, twenty-five cents, each name 
therein after the first, five cents. 

Swearing and entering appearance of each witness, fifteen 
cents. 

Entering judgment on the journal, twenty-five cents. 

For each ten words after the first hundred words, one cent. 

Entering verdict on the journal, twenty-five cents. 
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Transcribing judgment or order on appearance docket, twen~ Fees of clerk of 


ty cents. 

Drawing and issuing venire for grand jury, and impanneling 
the same, to be paid by the county, one dollar and twenty-five 
cents. . . 

Dismissal, discontinuance or continuance, twenty:five cents. 

Taxing costs, each cause, thirty-three cents. 

Making complete records, for each ten words, one cent. 

Copy of process, pleadings, record or paper filed, or any 
part thereof for every ten words, one cent. 

Certificate and seal, twenty-five cents. 

Filing and entering petition for habeas corpus, twenty- five 
cents. - : 


Issuing writ of habeas corpus, one dollar. 

Issuing and docketing execution, order of sale, one dollar. 

Entering return of execution, or order of sale or order of 
attachment, for each ten words, one cent. 

Indexing execution or order of ‘sale, direct and reverse, each 
docket, ten cents. 

Taking acknowledgment of deed or other instrument, fifty 
cents. 

Taking affidavit, except those required to pleading, forty-five 
cents. 

Hach certificate or seal not herein provided for, twenty-five 
cents. 

Entering satisfaction of judgment, twenty'five cents. 

Every search made by the clerk where no other service is 
rendered to which any fee or fees are attached, fifteen cents. 

Entering mandate and proceedings of supreme court, twen- 
ty-five cents. 

Entering transcript of judgment of justice of the peace, 
forty cents. 

Entering and docketing appeal from judgment of Justice of _ 
the peace, forty cents. 

Suggesting death of party or diminution of record, fifteen 
cents. 

Substituting party on record, fifteen cents. 

Commission to examine witness, one dollar. 

Entering confirmation of. sale, twenty-five cents. 


Recording declaration of intention to become a citizen of 
13 
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the United Statés, and certified copy thereof under seal, sev- 
enty-five cents. 

Recording final admission of alien to the right of citizen- 
ship, and certified copy thereof under seal, one dollar and fifty 
cents. 

Filing and entering motion, rule or default, ten cents. 

Taking recognizance or entering forfeiture of recognizance, 
twenty-five cents. 

Arraignment of defendant, twenty-five cents. 

Entering retraction of plea or nolle prosegui, twenty cents. 


Issuing capias, warrants, or other process under seal in crim. 
inal cause, fifty cents. 

Entering remititur, fifteen cents. 

The clerk of the district and supreme court shall keep a 
docket in which he shall enter the cost chargeable and taxable. 
against each party in any suit pending in said courts; and he 
is hereby empowered at any time to make out a statement of 
such fees, specifying each item of the fees so charged and taxed, 
under the seal of said court, which fee bill, so made under the 
seal of said court, shall have the same force and effect as an 
execution ; and the sheriff to whom said fee bill shall be issued, 
shall execute the same as an execution, and shall have same 
fees therefor; and the clerk shall have the same fees for issu- 
ing such bill that he is entitled to for the issuance of an exe. 
cution ; Provided, That the clerk shall not enter in such dock- 
et any fees of any officer claiming the same, unless such officer 
shall duly return an itemized bill of the same. 


REGISTER IN CHANCERY. 


Sec. 4. Docketing each cause, seventy-five cents. 

Taking affidavit, except those required to pleading, twenty- 
five cents. 

Issuing subpoena in chancery, order of injunction, citation 
or any mesne process under seal, fifty cents. 

Filing bill, pleading or other paper, ten cents. 

Approving bail bond, twenty-five cents. 

Entering each cause on the bar and court calendar, each 
term, ten cents. 
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Indexing each cause, direct and reverse, each docket, ten Fees of register 
cents. - 

Entering decree, fifty cents, and order on the journal, twen- i 
ty-five cents. 

And for each ten words after the first one hundred words, 
one cent. l : 

Transcribing decree or order on appearance docket, ten 
cents. 

Dismissal, discontinuance or continuance, twenty-five cents. 

Taking costs, each cause, forty cents. 

For making complete record, transcript or copy of process, 
pleadings, record or other paper filed, or any part thereof, for 
each ten words, one cent. 

Certificate and seal, twenty-five cents. 

Entering allowance of injunction, fifty cents. 

Issuing execution or order of sale, seventy-five cents. ~ 

Entering return of execution or order of sale, for each ten 
words, one cent. | . 

Entering satisfaction of decree, twenty-five cents. ; 

Filing and entering notice of appeal, fifteen cents. 

Filing or entering motion or rule, fifteen cents. 

Every search, where no other service is rendered to wnicn 
any fee or fees are attached, fifteen cents. ~~ 


SHERIFFS. 


Sec. 5. Serving capias with commitment or bail bond, and pees of sheritfe 
return, one dollar. - 

For each search on search warrant, one dollar. 

Arresting under search warrant, each defendant, one dollar. 

Serying summons, subpoena in chancery, order of attach- 
ment, order of replevin, writ of injunction, serre facias, cita~ 
tion, or other mesne process, and return thereof, sixty cents. 

Each defendant besides the first, twenty-five cents. 

Copy of summons, subpoena in chancery, order of- attach- 
ment, twenty-five cents. 

Copy of writ of injunction, or scere facias, each ten words, 


one cent. 
Serving subpoena for witness, each person, twenty-five 
cents. 
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Taking and filing replevin bond or other indemnification, to 
be furnished and approved by the sheriff, fifty cents. 

Making copy of any process or bond or paper, other than 
herein provided for, for every ten words, one cent. 

Traveling expenses, for each mile actually and necessarily 
traveled, five cents, 

Levying writ of execution and return thereof, one dollar. 

Levying writ of possession, with the aid of the county, three 
dollars and fifty cents. 

Levying writ of possession, withoutthe aid of the county, 
two dollars. . 

Summoning grand jury, including mileage. to be paid by the 
county, eight dollars. 

Summoning petit jury, including mileage, to k paid by the 
county, six dollars. 


Summoning special jury, for each person impanneled, ney 


_ cents. 


Calling jury for trial of cause, twenty-five cents. 

Serving notice of motion, -or other notice or order of court, 
fifty cents. 

Executing writ of habeas corpus, and return, one dollar and 
twenty-five cents. 

Serving writ of restitution, and return, one dollar and twen~ 
ty-five cents. 


Calling inquest to appraise lands and tenements levied on by 


execution, sixty cents. 


Calling inquest to appraise goods and chattels taken by or- 
der of attachment or replevin, sixty cents. 

Advertisement of sale in newspaper, in addition to the prina 
ting, sixty cents. 

Advertising in writing for sale of real or personal property, 
one dollar. 

Executing writ or order of partition, two dollars. 


Making deed for lands sold on execution, or order of sale, in 
addition to the cost of revenue stamp, two dollars. 


Committing prisoner to prison, or discharging therefrom, 
twenty~five cents. 
Attending before judge or court, in criminal cases, one dole 
lar. | 
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Opening court and attending thereon, per day, to be paid Fees of sheriffs 


by the county, two dollars, 

Commission on all money received and disbursed by him on 
execution or order of sale, order of attachment, decree, or on 
sale of real or personal property, shall be, for each dollar not 
exceeding four hundred dollars, three cents. | 
_ For every dollar above four hundred dollars and not exceed- 
` ing one thousand dollars, two cents. 

For every dollar above one thousand dollars, one ‘cent, 


cents. 

For executing death warrant, such fee as the county com- 
missioner shall deem reasonable and just, to be paid by the 
county. 

In all cases where personal property shall be taken by the 
sheriff in execution, or on an order of attachment, and applied 
in satisfaction of the debt without sale, he shall be allowed the 
same per centage on the appraised value of- the same as in case 
of sale. 

Sec. 6. The sheriffs of the several counties of this Territo~ 
ry, for performing the duties required by law to be performed 
by them in the probate or justice court, shall receive the same 
fees as are allowed for similar service in the district court, to 


For boarding prisoner, per day, not exceeding seventy-five 


be taxed against the proper party or parties by the probate ` 


judge or justice. 


CORONER. 


Sec. 7. For viewing a dead body, five dollars. 

Summoning and qualifying an inquest, fifty cents. 

‘Drawing and returning inquisition, for each ten words, one 
cent. 
For physician making post mortem examination of dead 
body, not to exceed in [any] case, ten dollars. 

To be paid out of any goods, chattels, lands and tenements 
of the slayer (in case of murder or manslaughter,) if he hath 
any, otherwise by the county, with mileage or distance actually 
traveled to and from the place of viewing the dead body. 

For all other services rendered, the sane fees as are allowed 
the sheriff, and mileage. 


Coroner, Fees of 
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R JUDGE OF PROBATE 


Sec. 8. Docketing each cause, twenty-five cents. 

Entering appearance of parties, fifteen cents. 

Taking affidavit, twenty-five cents. 

Issuing summons or other writ under seal, Aina 

Filing petition, answer or any other pleading or paper neces- 
sary in any other cause, except the accounts current and vouch- 
ers of executors, administrators or guardians, five cents. 

Probate of will and entry thereof, two dollars. - 

Letters testamentary or of administration or guardianship, 
under seal, and recording the same, two dollars. 

Taking and approving bond, twenty-five cents. 

Recording bond, will, sale bill, settlement of executor, adı 
ministrator or guardian, for every ten words, one cent. 

For copy of bond, will, sale bill, inventory, settlement, 
pleading, decree, record, or other document or paper, for every 
ten words, one cent. : 

Filing an account and vouchers of executor, administrator, 
or guardian, for settlement, and entering the same on minutes 
of the court, fifty cents. 

Examining a partial or final settlement of executor, adminis- 
trator or guardian, when the vouchers do not exceed fifty, one 
dollar. 

Every additional voucher, over fifty, two cents. 

Issuing citation, fifty cents. 

Giving notice of time of settlement, twenty-five cents. 

Hearing and deciding applications in contested cases on pe- 
tition to sell land, two dollars. 

Entering judgment, fifty cents. 

Issuing execution or order of sale, fifty cents. 

Making appointment of, and issuing commission to commis« 
sioners or appraisers, fifty cents. 

Filing and recording report of commissioners, or of the pro- 
ceedings and jndgment of the district court on appeal from the 
decision of commissioners, fifty cents. 

For every additional ten words after the first hundred words, 
one cent. 

Making and recording order or decree, for every ten words, 
one cent. | 
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Recording report of commissioners fo make partition, for 
the first hundred words, seventy-five eents. 

For every ten words after the first hundred, one cent. 

For making copy of same, for every ten words, one cent. 

Certificate and seal, twenty-five cents. 

Filing and entering motion, fifteen cents. 

Issuing subpoena and seal, fifty. cents. 

Hach name therein after the first, five cents. 


Every search when made by probate judge where no service 
is rendered to which any fee or fees are attached, fifteen cents. 

The price of printing notices required by law to be printed 
in some newspaper,shall be allowed in addition to the fees here- 
in allowed. . 

Sec. 9. For any service performed by the probate judge in 
any matter within the jurisdiction of justices of the peace, he 
shall be allowed the same fees. as are allowed by law to the 
justices of the peace for like services, and no more. 


MASTER IN CHANCERY. 


Sec. 10. For copying any paper or instrument of writing, 
taking testimony, for every ten words, one cent. 

- Swearing each witness, ten cents. 

Making report of facts or conclusions of law, or upon exs 
ceptions, for every ten words, one cent. 

And such additional fee as the court shall allow, not exceed- 
ing in any one cause, the sum of ten dollars. i 

Certificate and seal, twenty-five cents. 

Taking affidavit, twenty five cents. 

Advertisement of sale of property in newspaper, in addition 
to the price of printing, sixty cents. ) 

For making sale, one dollar, 

Report of sale, one dollar, eee 

Making deed for land sold on decree or order of aloe in ad- 
dition to price of revenue stamp, two dollars. 

Commission on the amount of purchase money received and 
disbursed by him of all the property contained in each decree 
or order of sale, shall be, for each dollar‘ot exceeding three 
hundred dollars, two cents. 
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Rherifi’s Fees For each dollar above three hundred and not exceeding one 
thousand dollars, one cent. . 
For every dollar above one thousand dollars, one half cent. 
In all cases in the district or supreme court, when persons in 
whose favor the execution or order of sale is issued, shall bid 
in the property sold on execution or decree, the sheriff or mas- 
ter making such sale, shall receive five dollars as his per can: 
on such sale, and no more. 


JUSTICE OF THE PEACE. 


Justice of the Sec. 11. Docketing each cause, twenty-five cents. 
Taking affidavit, twenty-five cents. 
Filing petition, bill of particulars, or other paper necessary 
in a cause, ten cents. 
Issuing summons, capias, subpeena, order ne arrest, or venire 
for jury, fifty cents. 
Issuing execution, order of sale, order of attachment, order 
of replevin, and entering return therein, fifty cents. 
Issuing writ of restitution, and entering return therein, one 
dollar. 
Administering oath or affirmation to witness, ten cents. 
Entering judgment in any cause, fifty cents. | 
Taking acknowledgment of deed or other instrument, fifty 
‘cents. . 
Swearing jury, twenty-five cents. 
Copy of. appeal, certiorari, or copy of pleadings or other 
papers for any purpose, for each ten words, one cent. 
Taking depositions, for each ten words, one cent.- 
Certificate and seal, twenty-five cents. 
Issuing warrant or mittimus, fifty cents. 
Taking information or complaint, fifty cents. 
Discharge to jailor, twenty-five cents. 
Dismissal, discontinuance or satisfaction, twenty-five cents. 
Written notice to party or parties, ten cents. 
Filing notice and opening judgment for re<hearing, thirty 
cents. 
Each adjournment, fifty cents. 
Performing marriage ceremony, three dollars. 
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Hach day’s attendance upon trial of a cause, after the first 
day, one dollar. 

Taking and approving bail bond, twenty~five cents. 

Entering voluntary appearance of defendant, twenty-five 
cents. 

Issuing attachment, fifty cents, - | 

Entering motion or rule, ten cents. 

Rule of reference to arbitrators, fifty cents. - 

Entering award of arbitrators, twenty-five cents. 

Commission on money collected on judgment without execus 
tion, shall be one per cent. on the amount. 


CONSTABLES. 


Sec. 12. Constables shall be allowed the same fees as are al- 
lowed to sheriffs for like services. 


REGISTER OF DEEDS. 


Sec. 18. For recording deed, mortgage, or othér instrument, 
and indexing for the first four hundred words, seventy-five 
cents. 

‘For each additional folio, ten cents. 

Copy of record, for each ten words, ten cents. 

Certificate and seal, twenty-five cents. 

-Making certified abstract of title, for the first deed or trans 
fer, one dollar. 

And for each additional deed or transfer, ten tents. 

Entering satisfaction of mortgage or lien, twenty-five cents. 

Issuing marriage license and administering oath when neces- 
sary therein, one dollar and twenty-five cents, 


COUNTY CLERK. - 


Sec. 14. Issuing certificate of election, twenty-five cents. 

For performing the duties of clerk of the county commiss 
sioners, and attending to the business of the county, such sale 
ary per annum, to be paid by the county quarterly, as the 
commissioners of the county shall allow, not exceeding in any 
year the sum of four hundred dollars. 

For each certificate and seal in other cases, twenty-five 
cents. . j i 

For recording each certificate of marriage, twenty-five cents. 
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JURORS. 


Sec. 15. For each day’s attendance at any district court, as 
grand, petit or special juror, to be paid by the county, two 
dollars. 

Traveling expenses for each mile actually traveled, the mile: 
age to be circular and paid by the county, five cents. 


COUNTY SURVEYORS. 


Sec. 16. Five dollars per day when actually employed and 
mileage. 

For each lot laid out and platted in any city or town, twen< 
ty-five cents. 

For each copy of plat and certificate, fifty cents. 

Recording eath survey, twenty-five cents. 

For each mile actyally and necessarily traveled in going to. 
work, ten cents. 

For establishing each corner, twenty-five cents. 

For aseertaining the location of a city or town lot in an old 
survey, and measuring and marking the same, two dollars. 

For surveying county roads, per day, four dollars. 

Expenses of necessary assistance shall, in addition, be paid 
by the party or parties requiring the work to be done, 


PRINTERS. 


Sec. 17. For printing and publishing legal advertisement in 
newspapers, as follows: ) 


Each square of one hundred words for the first insertion, 
one dollar and fifty cents. 

Each subsequent insertion, for each square of one hundred 
words, seventy~five cents. l 

Each legal advertisement under one hundred words, shall be 
deemed a square, and after the first hundred, twenty-five 
words or more, under one hundred words, shall be deemed a 
square. 

For publishing lands, each description, twenty fears 

For publishing delinquent town lots, each description, fifteen 


cents. 
13* 
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See. 18. Interpreters or translators may be allowed such 
compensation for their services as the court shall certify to be 
reasonable and just, to be taxed and collected as other costs, 
but the same shall not exceed two dollars per day. 


NOTARIES PUBLIC.. 


Sec. 19., For each protest, one dollar and fifty cents. 

For recording the same, fifty cents. 

For taking affidavit and seal, twenty-five cents. 

For administeriog oath or affirmation, ten cents. 

For taking deposition, each ten words, one and a half cents. 

For each certificate and seal, twenty-five cents. 

For taking acknowledgment of deed or other instrument, 
fifty cents. 


COUNTY TREASURER. 


Sec. 20. Each county treasurer shall receive for his services , 
the following fees : 


On all money collected. by him for each fiscal year, under 
three thousand dollars, four per cent. 

For all sums over three thousand dollars and under five thou- 
sand dollars, two per cent. 

On all sums over five thousand dollars, one per cent. 

On all sums eollected, per centage shall be allowed but once, 
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and in computing the amount collected for the purpose of | 


charging per centage, all sums, from whatever fund derived, 
shall be included together, except the school fund. 

For going to the seat of government to settle with the ters 
ritorial treasurer, and returning therefrom, a traveling fee of 
ten cents per mile, to be paid out of the territorial treasury. 


For advertising and selling lands for delinquent tax, an ade - 


ditional fee of five per cent., to be collected only im case such 
lands are actually sold, and then ¿n case of the person buying 
the same ; but for all other cases and services the treasurer 
shall be paid in the same pro rata from the respective funds 
collected by him, whether the same be in money, territorial or 
county warrants. 

On school moneys by him collected, he shall receive a com 
mission of but one per cent. 


2 iiv 


i E TTE i la ah tel E 9a an te tr ces ama 
* i] £ eee ra 


194 


hamam. 


Aasessors 
~~¥ 206 of 


County 
commissioners 
—Fees of 


Witnesses 
—F 098 of 


Jury fees, how 
paid 


hens 


County treasurer © 
Fees of 


GENERAL LAWS. 


And in all cases where persons outside of the Territory ap- 
ply to the treasurer by letter to pay taxes, the treasurer is au- 
thorized to charge a fee of one dollar for each tax receipt by 
him sent to such person. 


ASSESSOR. 


Sec. 21. Each assessor shall receive for his services the fols 
lowing fees, and no more: 
For each and every day actually engaged, the sum of three 
dollars, 


COUNTY COMMISSIONERS. 


Sec. 22. County commissioners shall each be allowed for the 
time they shall be necessarily employed in the duties of their 
office, the sum of three dollars per day, and five cents per mile, 
to: be paid out of the general county fund; and it shall be 
their duty to furnish the necessary blank books, blanks and 
stationery for clerks of the district court, county clerks, treas- 
urer and probate judge of their respective counties, to be paid 
out of the county treasury. 


WITNESSES. 


Sec. 23. For each days attendance before the district court 
in civil cases, one dollar and fifty cents and mileage. 

In criminal cases, or before any other court, board or tri- 
bunal, one dollar and fifty cents per day, and mileage ; 

Provided That in all criminal cases witnesses shall be paid 
out of the treasury of the proper county. 


Sec. 24. There shall be paid by the party against whom a 
verdict is rendered, in the district court, a jury fee of five dol- 
lars, to be taxed in the bill of costs; and when collected to 
be paid into the county. treasury; and for each trial by the 
court, a fee of one dollar, to be taxed, collected and paid in a 
like manner, for the use of the county. 

Sec. 25. In each criminal case tried by a jury, upon a con- 
viction of the defendant or defendants, there sha!l be taxed in 
the bill of costs, a fee of six dollars as a jury fee, and judg- 
ment therefor shall be rendered against such defendant or de= 


= 
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fendants, which sum, when collected, shall be paid into the 
county, fór the use of the county. 


Sec. 26. In all actions, motions and proceedings in the su- 
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preme, district, probate or justices courts, the costs of the ` 


parties shall be taxed and entered on record separately. 


Sec. 27. The clerk of the supreme court and of each district 
court, the register in chancery, probate judge, sheriff, justice 
of the peace, constable, or register of deeds, may in all cases 
require the party for whom any service is to be rendered, to 
pay the fees in advance of the rendition of such service, or 
give security for the same, to be approved by the officer, 

Sec. 28. It shall be lawful for any person to refuse payment 
of fees to any officer who will not make out a bill of particu- 
lars, signed by him, if required, and also a receipt or discharge 
signed by him for fees paid. 

Sec. 29. No sheriff, coroner or constable shall be entitled to 
receive on mesne-or final process, any fees provided for in this 
chapter, unless he shall return upon the process upon which 
any charge shall be made, the particular items of suck charge. 


Sec. 30. If any officer whatever, whose fees are hereinbe- 
fore expressed and limited, shall take greater fees than are so 
hereinbefore limited and expressed, for any service to be-done 
by him in his office, or if any such officer shall charge or de~ 
mand, and take any of the fees hereinbefore ascertained and 
limited, where the business for which such fees are chargeable 
shall not be actually done and performed, such officer shall 
forfeit and pay to the party injured, fifty dollars, to be recov- 
ered as debts-of the same amount are recoverable by law. 

Sec. 31. All officers whose fees are by this chapter deters 
mined, are hereby required to make fair tables of their respec- 
tive fees; and keep the same in their respective offices in some 
conspicuous place, for the inspection of all persons who shall 
have business in said offices ; and if any such officer shall neg- 
lect to keep a table of fees of his office as aforesaid, such 
officer shall, for each day of such neglect so to keep a table of 
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for the use of the county in which the offense shall have been 
committed. ` i 
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See. 32. It shall be the duty of the district court, at each 
term of court, to appoint a competent number of bailiffs to 
wait on the grand jury and court during the term, who shall 
be allowed for their services. two dollars per day, to be paid by 
the county. 

Sec. 83. All offfcers whose fees are hereinbefore limited,. 
and expenses are allowed, may charge and demand as herein-. 
before allowed, the price of all the United States revenue- 
stamps required to. be used in the discharge of their official 
duties, and the same shall be taxed with costs as in. other cases. 
of fees. 

Sec, 34. The prosecuting attorney in each county shall re- 
eeive such compensation for his. attendanee upon the district 
court, and for his services, as shal be fixed by the order of the- 
judge allowing the same; 

Provided, That in no instances shall there be- allowed a 
greater sum than two hundred dollars. for each term of the court, 
whether a regular or special term. And for preparing and ex- 
amining official bonds, each, one dollar. | 

Sec. 85. Every officer, whose salary is in the nature of a 
per diem, shall, before drawing any money on account of such. 
salary, subscribe an oath or affirmation in form following :. 

I, A. B., do solemnly swear [or afirm, ]|;that L have been 
-days necessarily and diligently engaged im the duties. 
of my office as [insert title- of office. | 


[ Officer’s name, | 


Attest by 

Any disbursing officer of this Territory who shall pay any 
portion of the salary of any officer aforesaid before such oath 
or affirmation is subscribed, shall forfeit to this Territory the 
sum of fifty dollars, which. forfeiture may be sued for by any 
tax-payer. l 

Sec. 86. All acts wae parts of acts in MT with this act, 
are hereby repealed. 

Sec. 37. This act shall be in full force and effect, from and 
after its passage. 

Approved, Jan. 14, 1869. 
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FENCES. 


CHAPTER V. 


AN ACT SUPPLEMENTARY AND AMENDATORY TO 
CHAPTER FIFTEEN, LAWS 1865-6, ENTITLED 
“AN ACT TO ESTABLISH A FENCE LAW.” 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota: l 


Section 1. That a fence constructed by placing the end of Kina of tonce 
posts firmly in the ground, not to exceed twelve feet apart, D 
and by firmly securing thereto one board, rail or pole at the 
top and three strands of common fence wire below, or by plas 
cing the end of posts firmly in the ground not to exceed thirty~ 
two feet apart, and by firmly securing thereto four strands of 
common fence wire, with a swing post every eight feet between 
the stationary posts. The wires to be not more than twelve 
inches apart on the posts, and the lower wire to be not more 
than twenty inches above the average surface of the ground, 
along each joint or length of fence. The top of said fence 
~ shall not be less than four and a half feet above the average 
surface of the ground. 


Sec. 2. That a fence made as described ia section 1 (one), same 
shall be deemed a lawful fence when in good repair. 


Sec. 8. That section eleven (11), chapter fifteen (15), lais Sec, 11, chapter 
1865-6, is hereby amended by striking out of said section all amended 
after the word “apply,” and insert in lieu thereof the words 


* to all the counties of this Territory.” 


Sec. 4. This-act shall take effect and be in force from and act to take 
. 4 i effect, When 
after its passage and approval: 


Approved, Jan. 15, 1869. 
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HIGHWAYS AND BRIDGES. 


CHAPTER 8. 


AN ACT TO PREVENT THE OBSTRUCTION OR IN- 
JURY OF HIGHWAYS AND BRIDGES. 


Be it enacted by the Legislative Assembly g the Territory of 
Dakota : 


Section 1. It shall be unlawful for any person to obstruet or 
plow up, or cause to be obstructed or plowed up, any public 
highway, or public street of any town, or injure any bridge. 

Sec..2. Every person so offending shall be liable to a fine in 
any sum not more than one hundred dollars; and also liable 
in eivil action for all damage to person or property by reason 
of any such obstruction or injury; Provided, That this act — 
shall not apply to plowing done by order of any road supervi~ 
sor for the purpose of working any highway or street. 


Sec. 8. It shall be the duty of any road supervisor. having 
personal knowledge of, or on being notified in writing of, any 
obstruction in the highway or public street in his district, to 
immediately remove or cause $0: be removed any such obstrue- 
tion. 


Sec. 4. If any person or persons shall willfully, carelessly 
or negligently obstruct or injure any public highway, public 
street or bridge, it shall be the duty of the road supervisor of 
the district in which such obstruction is placed or injury done 
to enter complaint in behalf of the people against the person or 
persons so offending, before a justice of the peace of the 
county ; and on conviction thereof the fine so collected shall 
be immediately paid over to the treasurer of the county for 
the benefit of the common schools. 
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Sec. 5. It shall be the duty of the district attorneys to pros- porra anis 
ecute all violations of this act in their respective counties. 


Sec. 6. All acts and parts of acts in conflict with this act Bets ee 
are hereby repealed. 


Sec. 7. This act shall be in force from and after its passage ee e 
and approval. 


Approved, January 9, 1869. - 


CHAPTER 9. 


AN ACT SUPPLEMENTARY TO “AN ACT TO PRO- 
VIDE FOR THE OPENING, VACATING AND 
CHANGE OF HIGHWAYS.” 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota: 


s ae: a 308 County eom- 
Section 1. The board of county commissioners shall have Const eom- ii 


the power to locate and establish highways on a section or Paye Power go 


quarter line, when the initial and terminating points can be “Mn n7" >; 
clearly described, without the appointing of viewers or services 
of a surveyor, upon the petition of twelve freeholders or bona- 
fide claimants of the county, six of whom shall reside in the 
immediate neighborhood of the highway proposed to be locas 
ted, if they shall be satisfied that notice of such application 
has been given, by publication three weeks successively in a 
newspaper published in the county, or by posting up notices in 
three of the most public places in the neighborhood of such 
proposed highway, at least twenty days before the meeting of 
- the board at which such petition is presented, shall at their 
next regular meeting, if no remonstrance has been presented 
to the location of said proposed highway, locate and establish 
the same, on the section, or quarter line specified in said peti- 
tion, and shall order the same to be opened and kept in repair, 
and shall cause notice thereof to be given to the proper a a 
visors. 
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Sec. 2. If any person or persons, whose land adjoins said 
proposed section or quarter line highway, shall feel aggrieved 
thereby, such person may at-any time before final action of the 
board thereon, set forth such grievances by way of remon- 
strance, and the said board shall thereupon appoint three dis- 
interested freeholders, as viewers, and assign a day and place 
for them to meet. 

Sec. 3. Such viewers having five days notice, to be given by 
the party or parties remonstrating, shall meet at the time and 
place designated, and take an oath faithfully to discharge the 
duties assigned them, and proceed to view the proposed high- 
way and assess the damages, if any, which such objector or ob- 
jectors may sustain frem such highway being opened, and shall 
report the same te the ensuing session of such board. 


See. 4. If a majority of the viewers assess and report dam- 
ages in favor of the objector or objectors, and the board shall 
consider the proposed highway to be of sufficient importance 
to the public, they shall order the costs and damages to be 
paid out of the county treasury ; 


Provided, That in arriving at such determination and award 
the benefits to accrue to such owner or occupant, by reason of 
opening said highway, are to be considered in making said 
award. But if a majority report against the claim for dama~ 


ges, the objector or objectors shall pay the costs; and when 


payment of damages is made as herein provided, such highway 
shall be recorded and ordered to be opened and kept in repair 
a8 hereinbefore provided. . 

Sec. 5. The person or persons remonstrating shall give to 
the board of county commissioners approved security for the 
costs in case a majority of the viewers report against the claim 
for damages. 

Sec. 6. This act shall take effect from and after its passage 
and approval. 

Approved, December 25th, 1868. 
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JUSTICES COURTS. 


CHAPTER 10. 


AN ACT TO AMEND AN ACT ENTITLED “AN ACT 
TO ESTABLISH THE COURTS AND DEFINE THE 
JURISDICTION OF JUSTICES OF THE PHACH,”. 
APPROVED, JANUARY 4ru, 1866: 


Be it enacted by the Legislative Aent of tke eee of - 
Dakota : 


Section 1. That sections 207, 208, 209, 210, 211, 212, 213, wnat sections 
914, 215, 216, 217, 218, 219, and 220, of an act to establish “°™?°"™ 
the courts and defire the jurisdiction of justice of the peace, 
approved, January 4th, 1866; be and the same are hereby re- 
pealed, and that there be enacted in lieu thereof the following : 

Sec. 2. Any justice of the peace within his proper county Power of justice 
-shall have power to inquire in the manner hereirafter specified | 
of all cases of forcible entry, or detention of real property. 

Sec. 3. This proceeding is allowable: «Preceding 

1, Where the defendant has by force, intimidation, fraud, or 
stealth, entered upon the prior actual possession of another in 
regard to real property and detains the same; | 


pup Where a lessee holds over after the termination of ne 
lease, agreements, or contract ; 


3, Where the defendant continues in possession after a sale 
by foreclosure of a mortgage or an execution, unless he claims 
by a title paramount to the lien by virtue of which the sale 
was made, or by title derived from the purchaser at the sale. 

Sec. 4. The non-payment of rent at the time stipulated shall Non payment 
enable the lessor to resort to this action. 

Sec. 5. Before suit can be brought i in any except the first of Notice to quit 
the classes designated in section 3 hereof, three days notice to 
quit must be given to the defendant ia writing. 
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See. 6. The legal representatives of a person who might 
have been plaintiff if alive. may bring this action after his 


death. 


Sec. 7. The complaint must be in writing and verified by the 
party, his ageut or attorney. 


Sec. 8.. Fhe proceedings may be had before any justice of 
the peace of the county where the premises are situated and 
shall be governed by the same rules as other cases before jus- 
tices of the peace except as herein modified ; Provided, hows 
ever, That the question of title can not be investigated under 


* the provisions of this act. 
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Sec. 9. The time for appearance and pleading must not be 
less than two nor more than four days from the time the sum- 
mons is served on the defendant. 

Sec. 10. No adjournments or continuances shall .be made for 
more than five days, excep? for witnesses residing without the 
Territory. 

Sec, 41. If the defendant is found guilty, judgment, shall be 
entered that he be removed from the premises, and that the 
plaintiff be put in possession thereof and a warrant of removal 
shall issue accordingly to which shall be a clause commanding 
the officer toelevy the eosts as in ordinary actions. 

Sec. 12. An action under the provisions of this act, can not 
be brought in connection with any other, nor-can it be made 
the subject of set off. 

Sec. 18. A warrant of removal can n be executed only in tiie 
day time. 

Sec. 14. An appeal taken in the usual way, if security be 
given in the usual manner together with further security for 
payment of rent or damages, shall suspend all further proceed- 
ings until the cause is determined in the district court. 

Sec. 15. The district court upon the trial of such appeal may 
make such disposition of the case as justice may require. 

Sec. 16. Costs shall be taxed as in other cases before justices 
of the peace. 

Sec. 17. This act being TER of immediate importance 
shall take effect and be in force from and after its passage and 
approval. 


Approved, Jan. 8, 1869. 
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LOGS AND LUMBER. 


CHAPTER 11. 


AN ACT REPEALING CHAPTER 47 OF THE GENER- 
AL LAWS OF DAKOTA. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Section 1. That Chapter 47, of the General Laws of Chapter repeater 
1862—28, entitled “An Act to secure the free passage of Logs 
and Lumber down the several rivers of this Territory,’ Ap~ 
proved, January 2nd, 1863, be and the same is hereby re~ 
pealed. 

Sec. 2. This act shall take effect and be in force from and A% to take efect 
after its passage and approval by the Governor. 

Approved, Jan. 8, 1869. . 


204 


Wo person shall 
itake up estrays, 
except. Provided 


During what 
months. Unless 


“Shall give notice 
—when—hovw. 
Marks and 
forands not 
&ffaced 


GENERAL LAWS. 


LOST GOODS AND ESTRAYS. 


CHAPTER 12. 
AN ACT CONCERNING LOST GOODS AND ESTRAYS. 


Be it enacted by the Legislative Assembly of the Territory of 
) Dakota: 


Section 1. No person shall take up an estray animal except 
in the county wherein he or She resides, and is a householder, 
or holds a claim under the pre-emption or homestead laws, nor 
unless the same be found in the vicinity of his or her claim or 
place of residence ; Provided, That this shall not be so cons 
strued as to prevent taking up of any estray found in the un- 
inhabited parts of this Territory, and at a distance of ten 
miles from any habitation. 

Sec. 2. No person shall take up any estray animal mention- 
ed in the next section in any county except during the months 
ef October, November, December, January, February and 
March, unless the same is found trespassing upon the claim, or 
within the inclosure, of the person taking up the same. 


Sec. 8. Hvery person who shall take up any estray horse, 
mare, colt, mule, ass or any head of neat cattle, sheep, hog, or 
goat, shall within fifteen days thereafter give notice of the 
finding and taking up of such animal, by posting a written ad: 
vertisement thereof, with a description of such estray, and the 
marks and brands thereon, in three public places in the county 
wheréin he resides, or by publishing such advertisement three 
times in a weekly newspaper, if there is a newspaper published | 
in the county in which the estray is taken up, and if the same 
be not called for or claimed by any person within twenty:twe 
days after the posting of such notice, or within three weeks 
after the first insertion of such notice in a newspaper, the per~ 
son taking up such estray animal shall go before some justice 
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of the peace of the eounty wherein he resides, and make oati 
. that such animal was found estray by him, and the place where 
the same was found, that the marks and brands thereon have 
not been effaced or altered by him since the taking up, and 
that he hath duly advertised the same as required by law; 
every such affidavit shall be made and subseribed in the dock- 
et of such justice, and shalf be sufficient proof of the adver- 
tisement of’ such estray as herein required. 

Sec. 4. Such justice of the peace shall thereupon issue his 
warrant to three disinterested householders ef the county, un- 
less their attendance may be otherwise had, commanding them 
to attend at such place as may be therein mentioned, to ap- 
praise such estray ; the appraisers so appointed, or any two of 
them shall thereupon proeeced to appraise such estray, and upon 
the completion of such appraisement shall attend before the 
justice and report their appraisement; and the Justice shall 
thereupon enter such appraisement upon his docket in the form 
of an affidavit or certificate of the appraisers, setting forth a 
description of the estray appraised, the marks and brands 
thereon, the name and place of residence of the person taking 
the same up, and that the appraised value of such estray ig a 
fair and true valuation thereof; and such affidavit shall there- 
upon be subscribed by the appraisers, and sworn to before such 
justice. - 

Sec. 5. Upon the completion of such appraisement as afore- 
said, the justice of the peace before whom the appraisement is 
had shall forthwith post in three of the most publie places in 
his county, or publish three times in a newspaper if there is a 
newspaper published in the county; a notice of the taking up 
of such estray, with a description thereof and of the marks 
and brands thereon, and the name and place of residence of 
the person taking up the same. 

Sec. 6. Such justice shall also transmit a copy of such afā- 
davit or certificate of the appraisers eertified by him to be a 
true copy from his docket to the register of deeds of his county 
within ten days after the completion of such appraisement. 

Sec. 7. Every register of deeds upon receiving any such 
certified copy of such appraisement shall forthwith cause the 
same to. be recorded in a book to be kept in his office, to be 
entitled the “Estray Register.” 
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Sec. 8. If two or more animals are taken up at the same 
time by the same person, both and all thereof shall be num: 
bered in the same advertisement and appraisement, and the 
same fees are allowed as for the advertisement or appraise- 
ment of one estray. 


Sec. 9. Whenever any person shall appear and make claim 
to any estray so taken up, such claimant and the person taking 
up such estray shall go before the justice of the peace before 
whom such appraisement was had, or some other justice of the 
peace of the county, and such claimant shall make affidavit in 
writing subscribed by him setting forth his name and place of 
residence and that he is the owner of such estray, deseribing 
it, and thereupon the person taking up such estray shall be 
authorized to deliver the same to such claimant upon payment 
of all fees advanced by him in aceordance with this chapter, 
and his reasonable charges for keeping and caring for such es- 
tray. If the parties can not agree as to the amount of such 
charges, the same shall be assessed by such justice of the peace 
and such assessment shall be final. Every affidavit required 
by this sectionshall be made and recorded upon and within the. 
docket of such justice of the peace. 


Sec. 10. If any such estray be not claimed and taken away 
within one year after the appraisement thereof as hereinbefore 
provided, and if the person taking up such estray shall have 
caused the same to be advertised and appraised as provided by 
sections three, four and five, and shall not in other respects 
have violated the provisions of this chapter, and if the ap- 
praised value of such estray does not exceed fifty dollars, the 
property therein shall immediately vest in the persons taking 
the same up. 


Sec. 11. If the appraised value of any estray exceeds fifty 
dollars, and the same is not called for within one year after the 
appraisement thereof the person taking up such estray shall 
notify. some justice of the peace of the county, and such justice 
shall appoint a day and place for the sale thereof and cause no- . 
tices of such sale to be posted in three public places in the 
county at least twenty-two days before such day so appointed, 
or shall cause such notice of such sale to be published three 
times in a weekly newspaper, if there is one published in the 
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county, and on the appointed day the person taking up such 
estray shall have the same present at the place fixed by the 
justice, and the justice shall proceed to sell such estray at pub- 


lic auction for cash, and after paying the proper fees and . 


charges for taking up such estray and caring for and keeping 
the same to be fixed by such justice and the fees advanced for 
the appraisement and advertisement of such estray as herein 
provided, and after deducting the fees allowed such justice for 
such sale and the advertisement thereof, the residue of the 
proceeds of such sale shall be paid to [the] county treasurer who 
shall receipt to the justice therefor. : 


Sec. 12. All moneys so deposited with the county treasurer 
shall by him be retained in the treasury for six months there. 
after, separate and apart from all other moneys; and if the 
owner of any such estray so sold as aforesaid shall within such 
period appear before the board. of county commissioners and 
establish his title to such estray, such board of commissioners 
shall order the amount so paid into the treasury to be refund- 
ed to such,owner ; if no such owner appear within six months 
after the deposit of any such sum of money as herein pro~ 
vided, the same shall be passed to the school fund of the 
county, and shall be accounted for and expended as cther 
school moneys are. 


Sec. 18. Whenever any sum of money is paid into the 
county treasury by virtue of the eleventh section, the justice 
paying the same shall deliver to the treasurer a certificate set- 
ting forth a description of the estray from the sale of which 
the same was obtained and the marks and brands on such es- 
stray, and the name of the person by whom such animal was 
delivered to him to be sold; and such certificate shall by the 
treasurer be filed and preserved in his office to the end that the 
right of the owner of such estray to receive such sum of money 
may be readily established. 

Sec. 14. The following fees shall be allowed for services per- 
formed under this chapter ; 

To justices of. the peace for issuing any warrant of appraise- 
ment, fifty cents ; 

Entering the affidavit of appraisement and receiving their 
oaths thereto, fifty cents; ` | - 
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Taking and entering the affidavit of the taking up of any 
estray, fifty cents ; 
For posting advertisements as required by the provisions of 
this act, and certifying a copy of the affidavits of the apprars- 


‘ers to the register of deeds, fifty cents ; 


Posting notices and selling such estray, two dollars ; 

Advertising such estray if published in a newspaper, three 
dollars ; | 

To each appraiser, twemty-five cemts 5 

To register of deeds for each inspection of the estray regis: 
ter to be kept in his office, ten cents, which shall be in full of 
all fees for services required to be performed by them under 
this act; | 

The fees of justices of the peace, advertising and appraisers 
shall be paid by the person taking up the estray, but the same 
shall constitute a first lien upon the estray and shall be paid by 
the owner before he shall be entitled to take away such estray. 

Sec. 15. Fhe manner of taking up, appraising, advertising 
and disposing of any lost goods or personak property which 

may be found upon the highway, or in any other place, shall be 
the same as herein provided. 


See. 16. If any person not authorized soto do shall take up 
any estray or lost goods, or if any person taking up any such 
estray or any lost goods shal! willfully neglect to cause the 
same to be advertisea and appraised as herein provided or shall 
work or use any such estray beast, except in a prudent manner, 
and so as not to injure the same, or shall when working such 
beast fail to sufficiently feed and properly care for the same, 
every such person so offending shall forfeit twenty-five dollars 
to the owner of such estray, to be recovered by action of debt 
before any justice of the peace; Provided, however, That such. 
action shall not bea bar to an action commenced by the owner of 
such estray against the person taking up the same, if such ani- 
mal should receive a permanent .injury or be rendered useless 
because of ill treatment inflicted, or neglect received from the- 
person taking up such estray.. 


See. 17. If any person shall attempt to conceal any estray 
or any lost goods found and taken up by him, or shall efface 


any brand or marks thereon, or carry the same beyond the lim- 
14 | 
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its of this Territory, or knowingly permit the same to be done, 

or shall willfully fail to cause the same to be sold as required 

by this act; every such person so offending shall forfeit a sum 

not less e ten. dollars nor more than one hundred dollars, to 

be recovered by information commenced by the district attors 

ney before any justice of the peace of the county, one-half to i 
be paid to the informer and the other half into the county treas- 

ury for the benefit of the school fund of such county. Every 

person convicted under the provisions of this section shall be 
imprisoned i in jail until such fine is paid. 


‘See. 18. Any justice of the peace who shall fail to pay OVE Justice of peace 
failing to pay 
. to the county treasurer any moneys arising from the sale of ANY over moneys 
arising from sabe 
estray or lost. goods under the provisions of this act, shall be 
guilty of a misdemeanor, and upon convietion thereof shall pay 
a fine of not less than twenty dollars nor more than one hun- 


dred dollars for each estray for the benefit of the common 


.. 8chool fund of the county. 


Sec. 19. Any person taking up any estray beast may Work May wort and 
and use the same in a prudent manner and so as not to injure meaner 
the same, but during the time of working and using such estray 
. Shall not be allowed to receive or charge any compensation for 


the keeping thereof. 
Sec. 20. If any estray after being duly advertised ana ap~ If estray die, or 


be stolen, . 
praised as provided in the third section of this act shall, witha taking up same 


not cha ble 
out the fault of the person taking up the same, die or be stolen Sbon : 
or escape and wander away, the person taking the same up shall 


not be chargeable therefor. 


Sec. 21. The place of sale of estrays and lost goods under Pisca ot sate 
the provisions of this act shall be at the county seat of the 
county in which the estray or lost goods is appraised. - 

Sec. 22. Chapter thirty-five of the session laws of 1862 is Pripara art 
hereby repealed. 

Sec. 23. This act shall be in force and take effect from ANd Act in tores amd 
after its passage and approval. 


Approved, January 8, 1869. 
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MANDAMUS. 


CHAPTER 13. 


AN ACT DEFINING THE ACTION OF MANDAMUS 
AND PRESCRIBING THE PRACTICE THEREIN. 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota: 


Ra 


Section 1. That the writ of mandamus shall be the order of 
a court of competent jurisdiction „ad issue from the district 
court, commanding an inferi¢ ' tribunal, corporation, board or 
person, to do or not to do an.act, the performance or omission 
of which, the law specially enjoins as a duty resulting from an 
office, trust or station, and it is granted on the complaint of any 
private party aggrieved, without the concurrence of the district 
attorney for the people of the Territory; or on the complaint 
of the people of the Territory, by the district attorney, when 
the public interest is concerned, and it is in the name of such 
private party, or of the people of the Territory, as the case 
may be brought. 


Sec. 2. The plaintiff in such action shall state his claim ful- 
ly, and shall also state facts sufficient to constitute a cause for 
such claim; and shall also set forth that the plaintiff, if a pri- 
vate individual, is personally interested therein, and the extent 
of such interest, and that he may sustain damage by the nom 
performance of such duty, and that performance thereof has 
been specially demanded by him, and refused or neglected, and 
shall pray a writ of mandamus commanding the defendant to 
fulfill such duty. 


Sec. 3. Where a discretion is left ,to an iino tribunal the 
writ of mandamus can only compel it to act. It cannot cons 
trol the discretion of such inferior tribunal. - 
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Sec. 4. The writ may also be issued by the supreme court to May be issued 
any district court if necessary, and also in any other case A 
where it is necessary to enable it to exercise its legitimate 
powers, . 


Sec. 5. The pleadings and other proceedings i in any açtion Pleadings and 
. proceedings 
in which a writ of mandamus is prayed, shall be the same in 
all respects as in other civil actions, except as herein charged. 


Sec. 6. Upon the filing of a complaint in an action of man~ riing of 
complaint. 
damus, the plaintiff must present the same to a judge of the 
supreme or district court for an allowance of an alternative 
writ of mandamus. g 
Sec. 7. If such judge upon an examination of such com~ Upon examina- 
plaint, is of the opinion that cause of action is set out therein, 
he shall make an order that the defendant forthwith perform 
the act or acts, the omission of which is complained of in such 
complaint ; or that such defendant show cause if any exists, 


at the next term of the proper court, way a peremptory man- 
damus should not issue. 


?, Upon ling of 
Sec. 8. Upon the filing of ‘such ee in the proper clerk’s saa ones 
office, the clerk must immediately issue such alternative writ of 
mandamus; which writ shall be served and returned as a sum- 
mons and in like manner. 


Sec. 9. The defendant may state any matter in his answer Poan mi 
which constitutes a defence or furnishes a reason why the i 
peremptory writ of mandamus should not issue. 

Sec. 10. If, upon the trial of the issue joined in such action, Ta ot issue 


: . on i joined 
the issue is found in favor of the plaintiff, the court shall order 
the peremptory writ of mandamus to issue forthwith. 


Sec. 11. The writ shall merely command the performance Writ shall 

ot . x merely command 
“of the act and shall be directed to the defendant in person, 

and: returnable forthwith, and no return except that of full 

compliance shall be allowed; but time for compliance with 

the command of the writ may be given in the discretion of the 

court. 2 


Sec. 12. The court upon the application of the plaintiff may phi arc 
proceed ae the defendant by attachment, or may direct 7 
that the act be performed by the plaintiff or some other person 


appointed by the court. - 
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Daring.the: pen- Sec. 18. During the pendency of the action, the court or 
f any judge thereof, in vacation, may make temporary ordérs 

for preventing damage or injury to the plaintiff a the cause 
is decided. 

When people Sec. 14. When the people of the Territory aré a party, the 

yer een attorney may appeal without security. 

. Action shat not Bec. 15. The action of mandamus shall not lie in any case, 
“where the plaintiff has a plain, speedy and adeqaate remedy in 
‘the ordinary cause of civil actions, 

Actisinkestort Sec, 16. This act shall be in force and effect from and after 
its passage and approval. 


Approved, January Sth, 1869. 


MEDICAL PROFESSION. 


CHAPTER 14. 
AN ACT TO PROTECT THE CITIZENS OF DAKOTA 
TERRITORY, AND ELEVATE. THE STANDING OF 
THE MEDICAL PROFESSION. 


Be it enacted by the Legislative Assembly of the nm of 
Dakota : 


EEFE, Section 1. That it shall be unlawful for any person within 

wasi. Proridet the limits of said Territory, who has not attended two full 
courses of instruction and graduated at some school of media 
cine, either of the United States: or some foreign country, or 
who cannot produce a certifieate of qualification from some 
State or county medical society, and is not a person of good 
moral character, to practice medicine in any of its depart- _ 


~ 
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ments for reward or compensation, or attempt to practice med- 
‘icine, or prescribe medicine or medicines, for reward or com- 
pensation, for any sick person within the said Territory of 
Dakota; Provided, That in all cases when any person has 
been continuously engaged in the practice of medicine for a 
period of ten years or more, he shall be considered to have 
complied with the provisions of this act. | 


Sec. 2. ‘Any person living in the Territory of Dakota, or 


any person coming into said Territory, who shall practice med. 


ieine or. attempt to praetice medicine in any of its departments, 
or perform or attempt to perform any surgical operation upon 
any person within the limits of said Territory, in violation of 
section one of this act, shall’upon conviction thereof, be fined 
not less than fifty ner more than one hundred dollars for such 
offense, and upon conviction for a second violation of this act, 
shall in addition to the above fine, be imprisoned in a jail with- 
in said Territory for a term not less than thirty days, and in 
no case wherein this act shall have been violated, shall anv 
person so violating receive a compensation for‘services rendér- 
ed; Provided, That nothing herein contained shall in any 
way be construed to apply to any person practising dentistry. 

Sec. 3. This act shall take effect and be in force from and 
after its passage and approval. 


Approved, Jan.-15, 1869.. 
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OCCUPYING CLAIMANTS. 


CHAPTER 15. 


AN ACT "DEFINING THE RIGHTS OF OCCUPANCY 
OF CLAIMANTS, PRESCRIBING THE MANNER OF 
ENFORCING THE SAME, AND ere THE 
TITLE TO LANDS: SO OCCUPIED. 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota: | | 


when oocupant Section 1. That where any occupant of land has color of 


of land has made 


lei i 1 i im~= 
Moonee oe title thereto, and in good faith has made any valuable im 


color of title. In nrovements thereon, and is afterwards in the proper action 


action found not 


to be phe proper found not to be the rightful owner thereof, he may bring an 


action against the persons so found to be rightful owner, and 
therein’ shall be determined his right as such occupying claim- 
ant, in accordance with the provisions of this act; and if such 
action shall be commenced within twenty days from the rendi- 

tion of the judgment in the original action, no execution or 
othersprocess shall issue to put the plaintiff in possession of 
such property until the provisions of this act have sai fully 
complied with. 


What complaint See. 2, The complaint in such action must set forth the 

Pree grounds on which the complainant therein named seeks relief ; 
stating among other things the value of the land so occupied, 
aside from the improvements thereon, and also as accurately 
as practicable, the improvements upon the land and the value 
thereof. 

Issne may be Sec. 3. Issue may be joined in such proceedings as in other 

a civil cases, and upon the trial of such issue or issues, the value. 
of the land aside from the value of the improvements thereon, 
and the separate value of the improvements must be-specifical» 
ly found by the verdict of a jury or by the court upon evi- 
dence adduced in court. 


are 
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See. 4, The Hinai upon such finding, if in favor of such Judgment it m 
favor of oecu- 
occupying claimant, shall be that such occupying claimant, pying claimant. 


pay to the holder of the legal title of such lands, the appraised : pene 
value thereof within sixty days from the rendition of such 
judgment, and in default of such payment by .such occupying 
claimant, that the holder of such legal title shall pay to such 
occupying claimant the full amount of the appraised value of 
the improvements situated upon such land, and that until such 
payment or tender, and deposit in the proper clerk’s office, no 
execution or other process shall issue in the original action to 


dispossess such occupying claimant. 


Sec. 5. The rules of. practice now or that may be hereafter Rules of prestice 
in force in this Territory, shall govern in actions brought un- 
der the provisions of this act, waen the same are not incon- 
sistent therewith. 


. 3 e . o h : 
Sec. 6 The purchaser in gava faith at any judicial or tax ad rate 


sale made by the proper person or officer, has color of title ery judicial tax 
within the meaning of this act, whether such person or officer ° title. Provided 
had sufficient authority to sell or not; and the rights of ‘such 
purchaser shall pass to his assignees or descend to his heirs ; 
Provided, however, That nothing in this section contained 


shall be construed to limit what shall constitute color of title. 


Sec. 7. In the cases above provided for, if the occupying Ir ctaimant hes 
committed aay 
claimant has committed any injury or waste upon such land, the injary 
defendant in the proceedings herein prescribed, may set off the 
amount of the same against any elaim for improvements made 


s 


by such claimants. 


; i 
E Sec. 8. Any occupying claimant In possession may at any May at avy time 
file complaint 


time file coniplaint, setting forth his claims to such estate setting forth his 
aims. Judge 


whether of inheritance for life, for years, or under any act of emant order 
congress, and averring that he is credibly informed and be- Final judgment 
lieves that the defendant makes ‘some claim adverse to the es« 

tate of the complainant, and praying that such defendant may 

be summoned to show cause why he should not bring an action, 

to try the alleged title if any, and thereupon the court or the 

judge thereof in vacation, shall order notice to be given to the 

defendant by summons issued; and upon the return of such i 
summons duly served, if the defendant so notified shall make 

default, or having appeared shall disobey the lawful order of 

15* : 


kd 
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the court, to bring an action to try- the title to such estate 
within such time as the court shall direct, the court shall enter 
a final judgment that such defendant be forever debarred and 
estopped from having or claiming any right or title to such 
estate adverse to such plaintiff and those claiming by, through 
or uncer him. 

He ada Sec. 9. If the defendant in the proceedings provided for in 

disclaim allright section eight thereof, shall appear and disclaim all right and 
title adverse to the plaintiff he shall recover his costs; if he 
shall claim title, he shall show cause by answer why he should 
not be required to bring an action and try such title, and the 
court shall make such judgment or order respecting the bring- 
ing and prosecuting of such action as may seem just. 

Actitotakeetet Sec. 10. This act shall-take effect and be in force from and 
after its passage. 


Approved, Jan. 4, 1869. 


oaths NE 


PARTITION OF LANDS. 


` CHAPTER 16. 


- AN ACT TO PROVIDE FOR THE PARTITION OF 
LANDS. 


Be wz enacted by the Legislative Assembly of the serrttony 
of Dakota: 


When object of Section 1. That when the object of an action is to effect the | 

ACRON 185 to è 

Partition ofluds partition of real property among several joint owners the com- 
plaint must describe the property, and the. respective interests 


of the several owners thereof, if known. 


a we 
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Sec. 2. If the number of shares or interests is known, but 
the owners thereof are unknown, or if there are, or are supr 
posed to be any interests which are unknown, contingent or 
doubtful, these facts must be set forth in the complaint with 
posone le certainty. 


Sec. 8. Creditors having a specific or general lien upon all 
or any portion of the property must be made parties. 


Sec. 4. If the lienis upon one or more undivided interest of 
any of the parties, it shall after partition or sale, remain a 
charge upon those ‘particular interests or the proceeds thereof. 
But the due proportion of costs isa charge upon such interests 
paramount to all other liens. 


Sec. 5. The answers of the defendants must state among oth- 
er things, the amount and nature of their respective interests. 
They or any of them may deny the interest of the plaintiffs 
or any of them; and by supplemental pleading, if necessary, 
may deny the interest of the other defendants. 

Sec. 6. Where there are two or more plaintiffs, they may 
reply jointly, or either of them may reply to any or all the 
answers of the defendants. 

Sec: T. Issues may thereupon be joined and tried between 
any of the contesting parties, the question of costs on such 
issues being regulated between the contestants agreeably to 
the principles applicable to other cases. 

Sec. 8. Each of the parties appearing, whether as- plaintiff 
or defendant, must exhibit his documentary proof of title if he 
has any such, and must file copies thereof with his pleadings. 

Sec. 9. If the statements contained in the complaint and 
answers are not contradicted in the manner aforesaid, or by 


be taken as true. l 
Sec. 10. After all the shares anå interests of the parties 
have been settled and determined in any of the methods afore- 


said judgment shall be rendered confirming thoge shares and: 


interests and directing partition to be made‘accordingly. 

- Sec. 11. Upon entering such judgment, the court [must] ap- 
point three commissioners-to make partition of the Jands iato 
the requisite number of shares, one of which said. commissioners 
shall be a competent surveyor. 
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See. 12. For good and sufficient reasons appearing to the 
court, the commissioners may be directed to allot particular 
portions of the land to particular individual parties. In all 
other eases the shares must be made as nearly as possible of 
equal value. 

Sec. 18. If it appears to the conimissioners that a partition 
cannot be made without great prejudice to the owners of the 
land, they shall so report to the court, stating clearly in their 
report the facts in relation thereto. 

Sec. 14. If satisfied with such report, the court shal! cause 
an order to be entered, directing the eommissioners to sell the 
premises so situated, and shall also'in such order fix the terms 
of sale. 

Sec. 15. The same notice of sale shall be given as when 
lands are sold on execution by the sheriff, and the sale shall be 
conducted in hke manner. | | 

Sec. 16. Before proceeding to sell, the commissioners shall 
each give security, to be fixed and approved by the court or 
judge thereof, conditioned for the faithful discharge of his 
duties. At any time thereafter, the court may require farther 
and better security. 

Sec. 17. After completing said sale, the commissioners must 
report their proceedings to the court, with a description of the 
several parcels of land sold to each purchaser, and the price 
bid therefor, which report shall be filed with the clerk. 


Sec. 18. If such sales are confirmed by the court, an order 
shall be entered, directing the commissioners or any two there- 
of, to execute conveyances pursuant to such sales But no 
conveyances can be made until all the money is paid or secured 
in such manner as the court may direct. 

Sec. 19. Such conveyances so executed being recorded in 
the county where the premises are situate, shall be valid 
against all subsequent purchasers, and also against all persons 
interested at the time, who were made parties to the proceed» 
ings in the manner prescribed by law. 

Sec. 20. If the sales are disapproved, the money paid and 
the securities given or either, must. be returned to the persons 
respectively entitled thereto. 
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Sec. 21. When a partition of the land is deemed proper, Must mar 
Pee Ta bla shares by visible 
the commissioners must mark the shares by visible monuments monuments 


‘and permanently establish the boundaries thereof. 


Sec. 22. The report of the commissioners must be in writing Report must be 
` 2 In Wrilieg 
and signed by at least two of such commissioners. Et must 


particularly describe the respective shares and be accompanied — 
with a correct plat of the premises. = 


Sec. 23. Unless the shares are allotted to their respeetive untess shares 
` oa . are allotted. ` 
owners by the commissioners as hereinbefore contemplated, Proceedings 
the clerk shall number thé shares and then draw the names of 
the future owners by lot, which allotment shall be made in the 


presence of the court and under its direction. 


Sec. 24. When partition can conveniently be made of part when partition 


. s ae b de of 
of the premises, but not of all, one portion may be partitioned parkol promiies 


` e ot of whole 
and the other sold as hereinbefore provided. a 


. Sec. 25. For good cause shown, the report of the commis- Report of com- 
. . š missioners may 
sioners may be set aside and the matter again referred to the be set aside 


same or other commissioners. 


~ 


` 


Sec, 26. Upon the report of the commissioners being con- 1f connrmed, 
firmed, judgment ‘thereon shall be rendered that the partition thereon 
so made be firm and effectual forever. 

' Sec. 27. When the parties in interest have been duly notified when parties in 
to appear and answer, either by the service of a summons, or Hadi sper 
by the publication prescribed by law, any of the proceedings *™™™™ kc, 
in this act authorized, shall be binding and conclusive epon 
them all. If only a portion of such parties be served, they 


only shall be bound by such proceedings. 


Sec. 28. A judgment of partition shall be presumptive eyi- Judgment of 
dence of title in all cases, and as between the parties them- fumtive gr 
selves it is conclusive evidence thereof, subject however to be hoever ` 
defeated by proof of a title paramount to, or independent of, 
that under which the parties held as joint tenant or tenants in 


common. 


Sec. 29. The costs in partition cases shall be paid by all the Cot in Paro ta 
parties 1n proportion to their respective interest, except those 
costs which are created by contests herein provided for. 


L 
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Sec. 80. Any person claiming to- hold fi cuala or 
lien upon any portion of the property involved in the suit, , 
may upon his own proper motion be mada a party thereto and, 


y 
ra 


have his interests determined therein, k 
Sec. 81. If any incumbrance be ascertained to exist the pre- 
ceeds of the sale of that portion so encumbered, or so much 
thereof as is necessary, shail, if the owner consent, be paid 
over to the incumbrancer. | 
Sec. 32. If the owner object to the payment of such incum- 
brance, the money shall be retained pr invested by order of 
the court, to await final action in relation to its disposition ; 
and the court may direct an issue to be made up between the 
incurobraneer and the owner which shail be decisive of their: 
respective rights. 
Sec. 33. If an estate for life or years be found to exist as an. 
incumbrance upon any part of such property, and if the parties: 
cannot agree upon the sum in grogs which they will consider 
an equivalent for such estate, the gourt shall direct the avails 
of the ineumbered property to be! invested, and the proceeds 
thereof to be paid to the incumbrancer, during the lifetime of 
such incumbranee. j 
Sec. 34. Persons having contingent or equitable interests in. 
such property may be made parties’to the proceedings, and the 
proceeds of the property so situated or the property itself, in 
case of partition, shall be subject to the order of the court un~ 
til such interests shall be full determined and the title of such 
property vested by due process of law.. 


Sec. 35. The proceedings in relation to incumbrances shall 
not delay the distribution of the proceeds of other -shares in 
respect to which no such diffculties exist. 

Sec. 86. The court shall from time to time as occasion may 
require, make such orders as it may deem necessary, respecting 
the distribution of any or all moneys arising out of the sale of 


any property under the provisions hereof. And in case of 


absent owners shall retain the share or shares of such absentee 
in the hands of the court, and if the same be money the court 
shall cause the.same to be invested for the use and benefit. of 
such absentee, but if partition bé made and a share be allotted to 
the absentee, the court shali appoint some discreet person. te 
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‘manage and take charge of the same, who shall account annu- 
‘ally to the court the results and condition thereof. 

Sec. 37. Such absentee, his heirs, executors or. assigns, may 
at any time take possession of such property, upon application 
‘to and with the permission of the court. | 

Sec. 38. Questions of title, incidentally arising in noprocecd: 
ings-under the provisions of this act, may be fully determined 
as in actions brought for the recovery of real property and 
under like issues and evidence. 

Sec. 89. The proceedings provided for herein shall not be 
joined with proceedings for the recovery of real property in one 
and the same action. __ . 

Sec. 40. The rules of pleading and practice’preseribed by 
the code of civil procedure shall obtain in all proceedings un- 
der the provisions of this act, except as herein changed. 

Sec. 41. This act being deemed of immediate importance 
shall take effect and be i in force from and after. its passage and 
. approval. 


Approved, Jan. 5, 1860. 


POOR. 


CHAPTER 1'7: 
- AN ACT FOR THE RELIEF OF THE POOR. 


-` Be it enacted by the Legislative Assembly of the iia 
of Dakota: 


Section 1. That the county commissioners of the several 


` organized counties of this Territory, shall be the overseers of *°°* 
the poor within their respective counties, and shall perform all 


“the duties with reference to thespoor within their respective 
' gounties, that may be prescribed by law. 7 


= 


221 


Absentee may 
take possession 
upon applicatsem 


Questions ef — 
title. How 
determined 


Not joined with 
proceedings fox 
Fecovery 


Rules of plead- 
fugs and p actice 
prescribed by 
code of civil 
procedure shalt 
obtain 


Act-to take- 
effect, whem 


County commis. 


sioners, over- 
Duty ef 


922 GENERAL LAWS. 


How designated Sec. 2. That every board of county commissioners shall, in 
discharging the duties imposed by this act, be designated as 
overseers of the poor. 
Baits against, Sec. 3. In all suits or proceedings in favor of or against 
hew bronght Pao 
any such overseers of the poor, pertaining to or connected 
with the poor of their respective counties, the same shall be 
conducted in favor of or against such county in its corporate 


name. 

Brory county Sec. 4. Every county shall relieve and support all poor and 
shall relieveits | |. : 

poor že. indigent persons lawfully settled therein, whenever they shall 


stand in need thereof, and the board of county commissioners 
may raise money for the support and employment of the poor - 
in the same way and manner as in the twenty-ninth section of 
this act is provided, 


Legal settle Sec. 5. Legal settlements may be acquired in any county, so 

ments may be R i £ 

acquired. Ma- as to oblige such county to relieve and support the persons ac- 

ried women. om : . 

quiring such settlement, in case they are poor and stand in 
need of relief, as follows: 

First, A married woman shall always follow and have the 
settlement of her husband, if he have any within the Territory, 
otherwise her own at the time of her marriage, and if she then 
had any settlement it shall not be lost or suspended by the 
marriage; and in case the wife shall be removed to the place 
of her settlement, and the husband shall want relief, he shall 
receive it in the place where his wife shall have the settles 
ment. < 

Legitimate chil- Second, Legitimate children shall follow and have the set» | 

femalo over the tlement of their father, if he have any within the Territory, 

oge of 21. s : s > 
until they shall gain a settlement of their own, but, if the 
father have no settlement, they shall in like manner follow and 
have the settlement of their mother, if she have any. 


` Third, Illegitimate children shall follow and have the set- 
tlement of their mother, at the time of their birth, if she then 
have any within this Territory; but neither legitimate or illea 
gitimate children shall gain a settlement by birth in the place 
where they were. born, unless their parent or parents had a set- ` 
tlement therein at the time. , 

Fourth, Every male person and every unmarried female 
over the age of twenty-one years, who shall have resided in © 


ongs 
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any county in this Territory ninety days, shall thereby gain a 
settlement in such county. 

Fifth, Every minor whose parents, and every married 
woman whose husband, has no settlement iu this Territory, who 
shall have resided ninety days in any county in this Territory, 
shall thereby gain a settlement in such county. 


Stzth, Every minor who shall be bound as an apprentice to 
any person, shall immediately upon such binding, if done in 
good faith, thereby gain a settlement When his or her master or 
mistress has a settlement. 


Seventh, Every settlement when once legally aet shall 
continue until it shall be lost or defeated by acquiring a new 
one in this Territory, or by willful absence from the county in 
which such legal settlement had been obtained, for ninety days 
or more, and upon acquiring a new settlement, or upon the hap- 
pening of such willful absence, all former settlement shal) be 
defeated and lost; and the provisions of this section shall ap- 
ply to cases of settlements begun to be acquired, or lost, or de+ 
feated, as well before as after the provisions of this act shall go 
into effect. ; 

Sec. 6. The overseers of the poor in each county shall have 
the oversight and care of all poor persons in-their county, so 
long as they remain a county charge, and shall see that they 


Minors. Bettie- 
ment when ones 
acquired 


Overseers to 
have oversigh’ 
end care &, 


are properly relieved and taken care of in the manner provided ~ 


by law. 


Sec. 7. It shall be the duty of the overseers of the poor, in 
counties wherein no common poor house is established, two 
weeks next preceding the first Monday of May in each year, to 
- give public notice, by having published in the newspaper or 
newspapers in their respective counties, or in case no such 
newspaper is published in the county, by posting upon three 
public places in the county, advertisement certifying the poor 
that are to be provided for, and asking for sealed proposals for 
their maintenance during the coming year, which sealed pro~ 
posals shall be opened and acted on by said overseers of the 
poor, on the said first Monday in May; but nothing herein 
. contained shall prohibit any overseers of the poor from receiving 
and. accepting propositions, at any time, for the keeping of 
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of the poor 
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ts 
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. such poor persons, as may in the interim beeome a county 


charge, or of rejecting the propositions of such persons as. they 
know to be unable to fulfill their obligations to the said poor. 


. See. 8. The board of county commissioners, may, in , their 
discretion, allow and. pay to poor persons who may become 
chargeable as paupers, and who are of mature years and sound 
mind, and who, from their general character will probably be 
benefitted thereby, and also the parents of idiots, and of chil- 
dren otherwise helpless, requiring the attention of their pa- 
rents, and who are unable to provide for said children them- 
selyes such annual allowance as will not exceed the charge of their 
maintenance in the ordinary mode, the said board taking the 
usual amount of charges in like eases asthe rule for making 
such allowance. 

Sec. 9. It-shal! be the duty of said overseers of the poor, on 
any complaint made to them in behalf of the poor, to examine 
into the ground of such complaint; and if in their judgment, 
the said poor have not been sufficiently provided with the com- 
mon necessaries of life, or have in any respect been ill-treated _ 
by the person or persons under whose charge they shall have 
been placed, to withhold any part of the compensation allowed 
to such person or persons keeping them, as such overseers may 


-deem reasonable and proper, and remove said poor. and place 


them in the care of some other person. 

Sec. 10. The overseers of the poor shall enter in the.poor- 
book of their respective counties, all poor persons in their 
counties, who are unable to care for themselves, and who shall, 
in their judgment, be entitled to the benefit of the provisions 
of this act, together with the date of such entry. 

Sec. 11. If any poor person shall suppose that he or she is 
entitled to the benefit of the laws for the relief of the poor, and 
the overseers of the poor of the county in which he or she re- 
sides, shall refuse to give such person the benefit thereof, upon 
application of such person, the judge of probate of the county 
may, if he shall think proper, direct the said overseers of the 
poor to receive him or her on the poor list, on his or her ap- 
plication therefor. 

15 
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Sec. 12, If any one within the description of poor persons 
specified in this act, shall be found in-any county, and the over- 
seers of the poor of such county shail be unable to ascertain 
and establish the last place of legal settlement of such person, 
they shall proceed, in their discretion, to provide for such poor 
personin the same manner as other persons are hereby direct- 
ed to be provided for. i . 7 


See. 13. Whenever any person entitled to inaa relief 
as a pauper, shall be in any county in which he or she has not 
a legal settlement, the oyerseers of the poor thereof may, if the 
same is deemed advisable, grant such relief, by placing him or 
her temporarily in the poor house of such county, if there be 
one, but if there be no poor house, then they shall provide the 
same relief as is customary in eases where a legal settlement 

has been obtained. 
See. 14. Upon complaint of -any overseer of the poor, any 
justice of the peace may issue his warrant, directed to and to 
be executed by any constable, or by any other person therein 
designated, to cause any poor person found in the county of 
such overseer, likely to become a public charge, and having no 


legal settlement therein, to be sent and charged at the expense — 


of the county, to the place where- such person belongs, if the 
same can be conveniently done; but if he or she can not be 
removed, such person shall be relieved B said overseers when- 
ever such'relief is needed. 

Sec. 15. If the overseers of the poor of any county in this 
- Territory, to which any pauper shall have been removed as 
above provided, shall feel themselves aggrieved by such order 
of removal, they may, at any time within twenty days after 
-such removal shall be known to them, appeal from the deci- 
sion of the jastice ordering such removal, to the probate, court 
of the county from whence the removal was ordered to be 
made, such appeal to be taken, tried and determined, and costs 
adjudged, as in other eases of appeal,from a judgment of a 
justice of the peace, and the order of. removal may be vacated 
or affirmed according to the law and right of the case. 


- 
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Sec. 16. Such appeal shall be heard at the term of the court Appeal. Hew 


next after the same is filed therein, jf, in the opinion of the 
court, reasonable notice of the appeal has been given to the 


heard 
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opposite party ; but, if not thus given, the cause shall stand 
continued until the.next term of the court, and notice of the 
appeal be then given, if not before done. 


Sec. 17. If the order of removal is defective, he court shall 
permit the same to be amended without costs, and after such 
amendment is made the appeal shall be heard and determined 
as if such order had not been defective. ; 


Sec. 18. If any person be removed by virtue of the provi- 
sions of this act, from any county, to any other place within 
this Territory, by warrant or order under the hand and seal of 
any justice of the peace, as hereinbefore provided, the over- 
seers of the poor of the county to which such person shall. be 
removed, are required to receive such person if he have alegal 
settlement in their county. 


Sec. 19. The overseers of the poor shall make a return to 
the clerk of the board of county commissioners of the sums of 
money required for the poor of their respective counties, with- 
in fifteen days after every such contract hereinbefore provided 
for, shall have been made, which sums.shall be paid quarterly 
out of the county treasury, upon the order of the board of 
county commissioners, in the same manng as other claims of 


: the county are paid. 


Pay of 


When overseer 
shall remove 
out of his proper 
county 


Shall submit 
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— When 


Sec. 20. The overseers of the poor in each county in the 
Territory shall be entitled to receive each two dollars per day 
for each and every day during which they shall be necessarily 
employed in the dischargé of their several duties as such, to be - 
allowed by the board of county commissioners. 


Sec. 21. If any overseer of the poor shall remove out of his 
proper county, he shall previous to his removal, deliver over to 
his associates in office, alb books, papers, and other things per- 
taining to his official position; and upon the death of any over- 
seer, his executors or administrators shall, within forty days 
after his decease, deliver over all things aan to his office 
to his associates, who may thereupon proceed to select from the 
qualified voters. of the county, a suitable person to fill the place 
vacated by said removal or decease. 


Sec. 22. The overseers of the poor of the l counties, 
shall annually, at the first session of the board of county -com. 
missioners in the year, submit their accounts and make report 
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of their proceedings for the past year, which: report shall be 
presented to the clerk of the board of county commissioners 


227 


at least one day prior to the meeting of said board, and said 


board may then credit and allow said accounts so presented, 
and may drawyon the county treasurer therefor, whose duty it 
shall be to pay the same out of any money in the county treas- 
ury not otherwise appropriated. 


Sec. 23. It shall be the duty of the overseers of the poor, 
on complaint made to them that any person, not an inhabitant 
of their county, is lying sick therein, or in distress, without 
friends or money, so that he or she is likely to suffer, to exam- 
ine into the case of such person, and grant such temporary re- 
lief as the nature of the same may require; and if any per- 
son shall die within any county, who shall not leave money or 
other means necessary to defray his or her funeral expenses, it 
shall be the duty of the overseers of the poor of such county, 
to employ some person to provide for and superintend the 
burial of such deceased person, and the necessary and reagon- 
able expenses thereof shall be paid by the county treasurer 
upon the order of such overseers, 


Sec. 24. It shall-be lawful for the board of county commis- 
sioners‘in the several counties of this Territory, after having 
submitted the question to the legal voters of their counties, by 
calling a special election for the purpose whenever the said 
commissioners may deem it advisable, and if at said election a 
majority of the legal voters shall vote in favor of the propo- 
sition to purchase a tract of land in the name of their respect: 
ive counties, and thereon to build, establish and organize an 
asylum for the poor, and to employ some humane and responsi: 
ble person or persons, resident in their respective counties, to 
take charge of the same upon such terms and under such res 
strictions as the board shall consider most advantageous for the 
interests of the county, who shall be called “superintendent of 
the county asylum,” and when two or more counties shall have 
jointly purchased any tract of land and erected an asylum for 
the poor of their respective counties, they shall have the power 
to continue such joint ownership during their pleasure; and it 
shall be lawful for the county commissioners of two or more 
counties, after haying -been so authorized by a majority of the 
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legal voters of their respeetive counties, in the manner pre- 


scribed in this seetion, to jointly purchase lands, and erect asy: 
lums, and te do other things necessary and proper for the re~ 
lief of the poor within the counties forming such joint owners ` 
ship as is by‘this act provided for their respective counties. 

Sec. 25 It shall be the duty of suchsuperintendent or sus 
perintendents, to receive into his or their care and custody alt 
persons who may become a county charge, as paupers, and-to 
take such measures forthe employment and support of such 
paupers, and to perform such other duties as the board of | 
county commissioners shall, from time to time, order, establish 
and direet, consistent with the laws of this Ferritory. ` 


Sec. 26. It shall be the duty of the county commissioners to 
appoint, annually, a well qualified physician to attend the 
county asylum, and allow him a reasonable compoussuon for 
his services. : 

Sec. 27. It shall be the duty of the overseers of the poor 


of the different counties, and also of the superintendents of the ` 


county asylums, to bind out such poor children as fall under 
their care and charge, from time to time; and it shall also be 
the duty of said overseers to see that children so bound be 
properly treated, by the persons to whom they are bound, and 
to take legal means of redress in case of maltreatment. 


Sec. 28. To raise the sum necessary for the purchase of land, 
and the erection and furnishing of buildings for such asylums, 
the board of county commissioners in the séveral counties shalk 
have power to assess a tax on property liable to taxation for 
raising :a county revenue, not exceeding five hundred dollars, 
unless the amount of taxes to be assessed shall be submitted to 
a vote of the people at the special election held pursuant to 
section twenty-four of this act, and a majority.of all the votes 
east at said poll be in favor of such assessment. 


Sec. 29. So soon as the necessary provisions may be made 
by the erection of suitable buildings, the said board shall di- 
rect and order.that all persons who have become permanent 
charges as paupers in the county be removed to such asylum, 
and shall take such measures for the employment and support 
of such paupers as they may deem. advisable, and thereafter 
the overseers of the poor shall, from time to time, as persons 
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may become permanent charges, as paupers, to their respective 
counties, have such persons removed to the said asylum. 

Sec. 80. Such superintendent or superintendents shall give 
bond, with freehold security, to said beard, in the penalty of 
five hundred dollars, conditioned for the faithful discharge of 
his or their duty, and he, or they, shall make to such board, at 
the first and third sessions of each year, a detailed report in 
writing, of the time and manner of the admission of each pau- 
per, their health and fitness to labor, the results of their in~ 
dustry, and the expenses incurred; and it shall be the duty of 
the members of such board, in person, to annually inspect 
said asylum, with regard to its fitness, in all respects, for the 
objects of its establishment. 


Sec. 81. Whenever it shall be necessary and practicable, 
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Sec. 32. I: shall be the duty of the superintendent or super- 
intendents of any asylum, erected or established by law, to 
superintend arid direct the education of such poor children, ac- 
cording to the preceding provisions of this act, and for the pur- 
‘pose of carrying the same into effect with the least possible ex- 
pense, it-shall be the duty of the said superintendent to send 
them to any common school within the county in which the 
asylum is situated, during the countenance of its session. 


Sec. 33. Any asylum or farm, provided by the board of 
county commissioners for the purpose may be discontinued by 


to, which belongs to the county, may be sold, leased, or other- 
wise disposed cf, or applied in such manner as may be best for 
the interests of the county. 


Sec. 34. The board of county commissioners may, in the 
several counties in this Territory, if they deem it expedient, 
annually, at their session at which the county tax is ordered to 
be levied and assessed, levy and assess a tax for the support of 
the poor of their respective counties, on objects from which the 


county revenue is or may be directed to be raised. The tax 


-hereby authorized to be raised shall be collected by the same 
officers whose duty it may be to collect the Territorial and 
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county revenue, who shall pay the same into the county 
treasury. 


Decisions of Sec. 85. All decisions of any justice of the peace, in any 

justice of peace . 7 : . : 

may be apponlo “matter, proceeding or suit authorized by this law, may be ap-: 

rom.~~Ho ie ee, . À ` 
pealed from in like manner, and under like regulations and re» 


strictions of law, asin other cases. 


Commissioners Sec. 86. The board of county commissioners in any county 

may appointa . : ae è f ; . : 

beard of visitors in this Territory may,in their discretion, appoint a board of 
visitors annually, to consist of three persons residents of the 
county, to visit at least once in each year the asylum of such 
county, and to report to the commissioners its.condition, and 
the treatment, management and condition of the inmates 
thereof, . . | l 

Compensationof Sec. 37. Such visitors shall receive such compensation as the 


said board shall adjudge reasonable. 


Unlawful to Sec. 38. It shall be unlawful for any person, either directly 


send pauper aut . ‘ ; 4 : AS . 
of county where Or indirectly, to send, or be instrumental in sending, or causing 


h = 

belongs = to be sent, out of the county where such person properly be- 
? . a . 

longs, any pauper, or person who is, or is likely to become, an 

object of public charity, into any other county of this Terri- 


tory, except in the manner provided for in this act. 


Violation of | Sec. 39. Any person who shall violate the provisions of sec- 

section 38.-What , : : i l ; . 
tion thirtyseight of this act, shall be deemed guilty of a mis¢ 
demeanor, and shall be liable to a fine of not. exceeding one 
hundred dollars, or imprisonmént in the county jail not exceed- 
ing one year, or by both such fine and imprisonment. 


Ail acts and Sec. 40. All acts and parts of acts in any way conflicting 
parts of, con- 3 j 


ficting withthis with the provisions of this act are hereby repealed. 
repealed 


Act to take offost Sec. 41. This act shall take effect and be in force from and 
after its passage and approval, 


Approved, Jan. 12, 1869. 


GENERAL LAWS. 231 


PRAIRIE FIRES. 


\ 


CHAPTER 18. 


AN. ACT TO PREVENT THE FIRING OF WOODS, 
MARSHES AND PRAIRIES. 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota: 


Section 1. If any person or persons shall willfully set on parsons wii- 


. e fully setting on 
fire or cause to be set on fire, any woods, marshes or prairies, sre or cause to 


with intention to damage or injure the property of another Ha napi aires 
—punishment 
person, such person or persons, so offending, shall upon cons prescribed 
viction thereof be fined in a sum not more than five hundred 
nor less than fifty dollars, and imprisoned in the county jail not 
more than six months nor less than thirty days or both, at the 
discretion of the court, and shall be liable for all damages done 
by such fire. 
Sec. 2. If any person or persons shall negligently OF CALE~ Shall negligently 


or carelecsly set 


lessly set on fire or’ cause tobe set on fire, any woods, marshes on fire—tiable 
aan a ; to injured 
or prairies, the person or persons so offending, shall upon con: parties 
viction, be fined in a sum not more than one hundred nor less 
than ten dollars upon conviction thereof, and shall be hable to 
injured parties for all damage occasioned by any fire set or 
caused as aforesaid, to be recovered by civil action. 


Sec. 3. That any person or persons setting on fire or caus~ setting fire on 
his or her land 


ing to be set on fire, any woods, marshes or prairies, or lands for the purpose 
of securing 


owned or occupied by him, her or themselves, for the purpose themselves, 
. . i ; Te Provided 

of securing his, her or their own property, from damage or de- 
struction by prairie fire, shall be held liable for all damage oca 
casioned thereby: Provided, That nothing in this act shall be 
so construed as to prevent any person or persons from firing 
against fire when his, her, or their own, property is in imminent 
danger of damagé by the near approach of prairie fire. : 

16* | 
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Sec. 4. It shall be lawful for any person or persons to set 
on fire or cause to be set on fire any marshes or prairies, owned 
or occupied by him, her or ‘themselves, during the months of 
March, April and May: Provided, That the person or persons _ 
desiring to set such fire, shall give at least twenty-four hours 
notice to all persons occupymg lands within one mile of the 


place where such fire is to be set. 


Sec. 5. No property, real or personal, shall: be exempt from 
seizure and sale, on execution issued to satisfy any judgment 
obtained under the provisions of this act. 


Sec. 6. All acts and parts of acts in conflict with the pro~ 
visions of this act are hereby repealed. . 

Sec. 7. This act shall be in force from and after its passage 
and approval. 


Approved, January 5th, 1869. 


ae 


ROADS. 


CHAPTER 19. 


AN ACT CONCERNING TERRITORIAL ROADS. 


Be tt enacted by the Legislative Assembly of the Territory of 
Dakota: ‘ 


~ Section 1. The board of county commissioners of each or- 
ganized county of this Territory shall have power to vacate or 
change in any manner, the roads in their counties heretofore 
located by the Legislative Assembly of this Territory. 
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Sec. 2. In vacating or changing any Territorial road, the ow governed 
board of county commissioners of the county in which such road 
is laid, shall be governed in vacating or changing such road by 
the provisions of chapter thirteen (13) of the session laws of 
the year 1867- 68. 


Sec. 3. This act shall be in force and effect from and: after Act to take affent 
its passage and approval. 


Approved, December 29th, 1868. 


SCHOOLS. 


CHAPTER 20. 


AN ACT TO PROVIDE COMMON SCHO! OLS FOR THE 
TERRITORY OF DAKOTA. f - 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Section 1. There shall be elected at each regular delegate section of ter- 


. , . : è . o: - Titorial super- 
election in this Territory, a superintendent of public instruc- intendent ot 


tion, who shall hold his office for two years. and until his suc- fon 
cessor is elected and qualified. And if a vacancy shall OCCULT, Vacancy, how 
in said office of superintendent by death, resignation, or other- (fied 

wise, it shall be the duty of the governor to appoint some suit- 


-able person to fill such vacancy. a- 


Sec. 2. The superintendent of publie instruction, shall, be- Superintendent 
fore entering upon the discharge of the duties of his office, take 
and subscribe an oath to support the constitution of the United 
States, and the organic act of this Territory, and to faithfully 
discharge the duties ‘of his office, which oath shall be filed with 
the clerk of the supreme court of the Territory of Dakota. 
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Sec. 8. It shall be the duty of the superintendent of public 


‘Instruction to keep a record of his official acts, and to exert 


himself constantly and faithfully to promote the interests of 
education in the Territory, and to this end he shall confer with 
county superintendents and visit schools in company with them 
and furnish to them blank forms for collecting statistics of the 
various schools in the Territory. : He shall prepare and present 
to the legislature during the first week of the session, in each 
year, a report of his official doings for the preceding year with 
a full statement of the condition of common schools in the Ter- 
ritory, and the expenditure of the public school moneys and 
shall make such suggestions for the improvement and support 
of common schools together with such other information in re- 
gard to the modes of instruction and systems of the organiza- 
tion of schools in other States and countries as he shall deem 
proper. l 
Sec. 4. The superintendent of public instruction, shall also 
have power to grant certificates of qualification to teachers of 
proper learning and ability to teach in any public school in the 
Territory, and to regulate thé grade of county certificates. 


Sec, 5. The compensation of superintendent of public in- 
struction for his services shall be the sum of four dollars per. 
day for time spent‘in the discharge of his official duties, and 
the expense uf procuring blank forms, postage, stationery and 
such books as are necessary for the use of his office, and the 
publication of his annual report, all of which allowances shall 
be paid by the Territorial treasurer on the certificate of the - 
Territ torial auditor, 


Sec. 6. It shall be the duty of the Territorial superintend- 
ent of public instruction to recommend the introduction of the 
most a; proved text books, and as far as practicable to secure 
uniformity in the use of text books in common schools through- 
out the ‘Territory. To discourage the use of sectarian books, 
and sectarian Instruction in the schools; to advise in the selec- 
tion of books for school district libraries, and to open such cor- 
respondencé abroad as may enable him to obtain, so far as 
practicab:e, information relative to the system of common 
schools and their improvements in other States and countries, 
which he shall embody in his annual report to the legislature, 
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or so much thereof as shall be deemed of sufficient importance; Duties 
he shall prescribe rules and regulations for the management of 
school district libraries, and the penalties which shall be im- 
posed by the district boards for any violation of such rules and 
‘regulations. - He shall prepare for the use of the common 
school officers suitable forms for making reports and’ contracts 
ing all necessary proceedings, and he shall cause the laws re~ 
lating to common schools with the rules, regulations and forms 
aforesaia and such instructions as he shall deem necessary to be 
printed, together with a suitable index. in pamphlet form at the 
expense of the Territory į and he shall cause the same to be 
distributed among the several school districts and other offcers 
having the care of common schools throughout the Territory. 

He shall examine and determine all appeals duly made to him 
from the decision of any county superintendent, in forming or 
altering any school district or concerning any other matter 
under the common school law of this Territory, and his de- 
cision shall be final. . l 


The superinterident of public instruction shall annually pre- Report how =~ 
pare: Sent number of his annual report to be distributed _ 
as follows: 

One copy to each member of the legislature ; 

One copy to each connty superintendent of_schools ; 

One copy to each ‘school district officer ; and 

One copy to eack teacher in the Territory whose certificate 
of qualification has not expired, and such other of the county 
and Territorial officers as may be by him deemed proper, not 
to exceed five hundred copies in one year. 


Sec. 7. The Territorial superintendent of public instruction territorial 
teachers insti- 
with the several county superintendents shall hold annuzlly at tate 
some convenient place, a Territorial teachers’ institute for the 
instruction and advancement of teachers; said institute not to 
continue less than foar days and not to exceed ten days, which 
institute shall be free to all teachers and those preparing to 


teach in this Territory.. 


Sec. 8. The several counties of this Territory, shall at the mection ef 

coun’y superin- 
game time and in the same manner as other county officers are tendent 
elected, elect a suitable person to be superintendent of public 


schools within ‘such county, who shall hold his office for two 


County superin- 
tendeht to take 
oath and give 
bond 


His duties 
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years from the first of January next succeeding his election, 
unless he shall be elected to fill a vacancy, in which case he may 
immediately qualify into office, and shall hold his office until 
his successor is elected and qualified, and who shall receive 
three dollars for each day spent in the discharge of his official 
duties, and a reasonable compensation for his annual report to 
the superintendent of public instruction, and every superin- 
tendent of schools shall make out in detail his account for of- 
ficial service, stating the date and time spent as well as the 
kind of service rendered, and make oath or affirmation to the 
correctness of the same before some justice of the peace in 
the county in which he resides, which oath or affirmation shall 
be certified by said justice before such superintendent’s account. 
shall be presented to the county commissioners for allowance, 
who shall audit and allow the same, or so much thereof as is 
just and reasonable, and the same shall. be paid out of the 
county treasury upon the order of the county commissioners 
who are empowered to draw orders for the same ; but no order 
shall be drawn to any superintendent until hè shall have filed 
with the auditor the receipt of the superintendent of public 
instruction for the statistical returns of the preceding school 
year, in pursuance of the requirements of section twenty of 
this act. 


Sec. 9. The county superintendent of public schools shall 
have charge of the common school interests of the county.’ He 
shall, before he enters upon the discharge of the duties of his 
office, take and subscribe an oath or affirmation to support the 
constitution of the Unired States and the act organizing this 
Territory, and faithfully. to discharge the duties of his office, 
which oath or affirmation shall be filed in the county clerk’s 
office. He shall also execute a bond with approved security, 
payable to the board of county commissioners, for the use of 
common schools in said county, in the penal sum of five huna 
dred dollars. Said bond must be approved by the county com- 
missioners, and filed in the register of deeds office. 


Sec. 10. That it shall be the. duty of the county superin- 
tendent of schools, in addition to the other duties required of 
him, to divide his county into school districts when necessary, 
and subdivide the same when petitioned by a respectable numa 
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ber of the citizens thereof, and to furnish the county commis~ 
sioners of such county with a written description of the bound- 
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aries of each district, which description must be filed in the . 


register of deeds office, before such district shall be entitled to 
proceed with its organization by the election of school distriet 
officers, and it shall be his duty to keep on file in his office all 
' petitions and remonstrances, which shall show the date of re- 
ception, and the action had thereon, and it shall be his further 
duty on the division of, or change of district boundaries, to no- 
tify the clerk of the districts interested of tne change mace. 
Whenever it shall be deemed necessary to form a school district 
from parts of ‘two or more counties, if shall be the duty of the 
county superintendent of each county in which any part of the 
proposed joint district shall be situated, to unite in laying out 
such joint district; and each county superintendent so assisting 
shall file a dai of said joint district in the register of 
deeds office of his county. ; : 


Sec. 11. It shall be the duty of the judge of probate, on 
the first Monday of March, in each year, to furnish the county 
-superintendent of public schools with a statement of the 
amount of money in the county treasury, belonging to the 
school fund, and he shall pay the same upon the order of said 
superintendent, to the proper district officers. 


Sec. 12. It shal! be the duty of the county superintendent 
of public schools, on the second Monday of March in each 
year, or as soon thereafter as he shall receive the statement of 
the judge of probate, certifying the amount of money in the 
county treasury for the use of common schools for the current 


Judge of proba‘e 
to pay out echoot 
money upon, ef 
superintendent 


Superintendent 
to make appor- 
tionment of 
school money 


year, to appropriate such amount to the several districts or 


parts of districts within the county in proportion to the num- 
bér.of children residing in each, over the age of five, and under 
the age of twenty-one years, as the same shall appear from the 
last annual reports of the clerks of the respective districts, and 
he shall immediately notify by mail or otherwise the district 


clerks of each district of the amount of. money due to his dis~ 


trict, and he shall draw his order on the county treasurer in 
favor of the several district treasurers for the amount appor- 
tioned to each district; Provided, No district shall be enti» 


‘tled to receive any_portion of the common school fund-in which 


\ 
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a common school has not been taught at least three months 
during the vear. | 


Sec. 13. It shall be the duty of the superintendent to visit 
all such common schools within their respective counties as 
shall be organized according to law, at least once in each year, 
or oftener if they shall deem it necessary. At such visitation 
the superintendent shall examine into the state and condition 
of such schools as respects the progress im learning and the 
order and government of the schools; and they may give ad~ 
vice to the teacher of such schools as to the government theres 
of, and the course of study to be pursued therein, and shall 
adept all requisite measures for the inspection, examination 
and regulation of the schools, and for the improvement of the 
schools in learning. Every superintendent of common schools 
shall also make out his account for official services in the man- 
ner hereinbefore required, and deliver a copy of the same to 
the county commissioners of the county in which such super- 
intendent was elected or appointed, on or before the day pre- 
yious te the annual county election next after the election or 
appointment of such superintendent, and the same shall be filed 
and kept in the office of the register of deeds. 

See. 14. He shall see that the annual reports of the clerks 
of the several school districts in his county are made correctly 
and in due time, and shall hear and determine all appeals from 
the decision of district boards. 

See. 15. He shall hold public examination for all persons 
offering themselves as teachers of common schools, at the county 
seat of his county, on the last Saturdays of April and Octo~ 
ber of each year, notice of which shall be given as pub- 
licly as possible, at which time he shall grant certificates for 
not less than three months or more than one year, to such per- 
sons ashe may find qualified as to moral character, learning 
and ability; and any person receiving such certificate shall be 
deemed a qualified teacher within the meaning of this act. Per» 
sons applying to the county superintendent for a certificate at 
any other time than at the public examination shall pay to the 
said superintendent the sum of one dollar for his services. 


Sec, 16. Whenever a school district shall be formed im any 
county, the county superintendent of schools of such eounty 


bi 
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shall, within fifteen days thereafter, prepare a notice of the 
formation of such district, describ'ng its boundaries and stating 
the number thereof, and appointing a time and place for the 
district meeting, He shall cause the notice thus prepared to 
be posted in at least five public places in the district at least 
ten days before the time appointed for such meeting; and when 
a joint district is derived from portions of two or more counties, 
the county superintendents of each county, from which any 
portion of the new district is taken, shall unite in giving the 
customary notices, and the new district shall be numbered by 
the superintendent of the county having the highest number of 
districts. 


A majority of the voters in ary school district being dissat~ 
isfied with the formation of any school district, shall have the 
right to appeal from the superintendent to the board of county 
commissioners, and from the beard of county commissioners to 
the superintendent ef public instruction. 


Sec. 17. The county superintendent of public schools shall 
perform all other duties of said office that now are or hereafter 
may be prescribed by law; and he shall deliver to his succes- 
or, Within ten days after the expiration of his term of office, all 
the books appertaining to his office. 


Sec. 18. If a vacancy occur in the office of county superins 
tendent of public schools, by death, resignation or otherwise 
notice thereof shall be given by the register of deeds to the 
county commissioners who shall, as seon as practicable, appoint 
some suitable person to fill the vacancy, and the person receiy~ 
ing such appointment shall, before entering upon the discharge 
“of the duties of his office, file his oath or affirmation in the 
county clerk’s office, as hereinbefore provided, and shall dis- 
charge all the duties of the office of county superintendent of 
public schools until a successor is elected and qualified. He 
shall also give a like bond to that required by this act to be 
given by the county superintendent of schools. 


Sec. 19. The county superintendent shall make full a 
complete annual returns to the superintendent of public In~ 
struction, between the first and tenth day of November of each 
year, of the number of children between the ages of five and 
twenty, in the schoòl district within their respective counties ; 
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also, the number of qualified teachers employed, the length of 
time each district school has been taught during the year. The 
kind of text books used, and the amounts expended in each 
district out of any money raised for educational purposes, and 
for what purpose such amount was expended; the amounts 
raised in each county and district by taxation or otherwise for 
educational interests, and any other items that may be of ser- 
vice to the superintendent of public instruction in preparing 
his annual report. 


m SCHOOL DISTRICT MEBTINGS. 


: & 

Sec. 20. The inhabitants qualified to vote at a school district 
meeting, lawfully assembled, shall have power: 

1, To appoint a chairman to preside at said meeting in the 
absence of the director ; ` 

2, To adjourn from time to time; 

8, To choose a director, clerk, and treasurer, whò shall pos- 
sess the qualifications of voters as prescribed in the next sec- 
tion of this act, at the first and each annual meeting there- 
after ; . 

_ 4, To designate by vote a site for a district school house; 

5, To vote a tax annually, not exceeding one per cent. on 
taxable property in the district, as the meeting shall deem 
sufficient to purchase cr lease a site, and to build, hire or. pur~ 
chase a school house, and to keep in repair and furnish the 
same with necessary fuel, stoves and benches; 

6, To voteadistrict tax anaually, not exceeding one-half of 
one per cent. on taxable property in the district for pay of 
teacher’s wages in the district; 

7, To authorize and direct the sale of any o house, site, 
or other property belonging to the district, when the same shall 
no longer be needful for the district 5 

8, To vote such a tax as may be necessary to furnish the 
school house with blackboards, outline maps, and apparatus 
necessary for illustrating fhe principles of science, or, to dis~ 
charge any debts or liabilities of the district, lawfully incurred ; 
Provided, That said tax shall not exceed one per cent. per 
annum, and may be applied to any other purpose by a vote of 


the district at any regularly called meeting ; 
16 
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9, To give such direction and make such proyision as may 
be deemed necessary in relation to the prosecution or defense ` 
of any suit or proceeding in which the district may be a party ; 


10, To alter or repeal their proceedings from time to time as 
occasion may require, and to do any other business contempla- 
ted in this act; i 

11, To vote a tax not exceeding $25 in any one year, to pro~ 
cure’a district library consisting of such books as they may dis 
rect any person to procure. 


Sec, 21. The following persons shall be entitled to vote at 
any district meeting. All persons possessing the qualifications 
of electors, as defined by the laws of the Territory, and who 
shall be actual residents of the district at the time of offering 
to vote at such election. 


Sec. 22. If any person offering to vote at a school district 
meeting shall be challenged as unqualified by any legal voter, 
the chairman presiding shall declare to the person challenged 
the qualifications of a voter, and if such challenge be not with- 
drawn, the chairman, who is hereby authorized, shall tender 
to the person offering. to vote, the following oath or afirma~ 
tion : 


“ You do solemnly swear, [or affirm | that you are an actual 
resident of this district, and that you are qualified by law to 
vote at this meeting.” Any person taking such oath or affir- 
mation, shall be entitled to vote on all questions voted upon at 
puch meeting. 


ORGANIZATION OF DISTRICTS. 


Sec. 23. Every school district shall be deemed duly organs 
ized when the officers constituting the district board shall be 
elected and qualified. Every school district officer sha!lsigni-~ 
fy his acceptance of his office to the county superintendent, in 
writing, within twenty days after he shall be notified of hig 
election by any person voting at such meeting, which acceps 
tance shall be filed with such superintendent, and upon filing 
such acceptance, said party shall be deemed to have duly qual- 
ified. The officers of joint districts shall signify their acceps 
tance to the superintendents of the several counties which 
form a part of the joint districts. “Every person duly elected 
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to the office of director, clerk, or treasurer of any school dis. 
trict, who shall refuse or neglect, without sufficient cause, to 
accept of such office and serve therein, or who, having entered 
upon the duties of his office shall neglect or refuse to perform 
any duty required of him by the provisions of this act, shall 
forfeit the sum of ten dollars to the school district fund. 

Sec. 24. The officers of each school district shall be a dis 
rector, clerk, and treasurer, who shall constitute the district 
board, and who shail hold their respective offices until the an- 
nual meeting next following their election or appointment, and 
until their successors are elected and qualified. 


Sec. 25. Every school district, organized in pursuance of 
this act, shall be a body corporate, and shall possess the usual 
powers of a corporation for public purposes, by the name and 
style of school district No.——, (such number as may be desa 
ignated by the county superintendent,) : county (the 
name of the county in which the district is situated,) Territory 
of Dakota, and in that name may sue and be sued, and be ca- 
pable of contracting and being contracted with, and hold such 
real and personal estate as it may come in possession of by 
will or otherwise, or is authorized to be purchased by the prov 
visions of this act. | 


Sec. 26. An annual meeting of each school district shall be 
held on the last Saturday of March of each year at such hour 
as the district board shall name, after having first requested 
the district clerk to call such meeting, and in case the clerk 
shall refuse or neglect to call such meeting, special meetings 
may be called by any member of the district board, or by any 
five legal voters, but notice of any special meeting, stating the 
purpose for which it is called, shall be posted in at least 
three public places within the district, ten days previous to the 
time of meeting. 


Sec. 27. Whenever the time for holding an annual meeting 
in any district shall pass without such meeting being held, the 
clerk, or in his absence, any other member of the district board, 
within sixty days after the time for holding said annual meeting 
shall have passed, may give notice of a special meeting by put- 
ting up written notices thereof in three public places within the 
district, at least five days previous to the time of meeting. 
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But if such meeting shall not be notified within sixty days 
aforesaid, the county superintendent may give notice of such 
meeting in the manner provided for forming new districts, and 
the officers chosen at such special meeting shall hold their re~ 
spective offices until the next annual meeting, and until their 
successors are elected and qualified. 


Sec. 28. The qualified voters at each annual meeting or at aT eee 
any special meeting, duly called, may determine the length of mineength ot 
time a school shall be taught in their district for the then. . . 
ensuing year; and whether such school shall be taught by a 
male or female teacher, er both, and whether the school money 
to which the district may be entitled, shall be applied to the - 
support of the summer or winter term of the school, or a cer~ 
tain portion to each; but if such matters shall not be deters 
mined at the annual or special meeting, it shall be the duty of 
the district board to determine the same. 


Sec. 29. The director of each district shall preside at all puti of diroce 
district meetings, and shall sign. orders drawn by the clerk *" 
authorized by a district meeting, or by the district board, upon 
the treasurer of the district for moneys collected or received 
by him to be disbursed therein. He shall appear for and in 

behalf of the district in all suits brought by or against the dis- 
trict, unless other direction shall be given by the voters of 
such district at a district meeting, - 


t 


DISTRICT CLERK. 


Sec. 80. The clerk of each district shall record the proceed- orerk to record 
ings of his district in a book provided by the district for that bara 7 
purpose ; and enter therein copies of all the reports made by 
him to the county superintendent, and he shall keep and prex 
serve all records, books and papers belonging to his office, and 
deliver the same to his successor in office. 


Sec. 31. The said clerk shall be clerk of all district meetings ; m, be cork of 
but if such clerk shall not be present at such district meeting, “tt meeting 
the voters present may appoint a clerk for such meeting, who 
shall certify the proceedings thereof, and the same shall be re« 
corded by the clerk of the district. _ 

Sec. 32. It shall be the duty ofthe clerk to give at least ro give noties of 
ten days notice previous to any annual or special district meet- posting blll 
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ing, by posting up notices thereof at three or more public pla~ 
ces in the district, one of which notices shall be affixed to the 
outer door of the school house, if there be one in the district, 
and said clerk shall give the like notice of every adjourned 
meeting, when such meeting shall have been adjourred for a 
longer period than one month. Every notice for a special dis» 
trict meeting shall specify the objects for which such meeting 
is called, and no business shall be acted upon at any special 
meeting, not specified in said notice. 


mo draw ordera Sec. 33. The clerk of the district shall draw orders on the 

om troatureré treasurer of the district for moneys in the hands of such treas- 
urer, which have been apportioned to or raised by the district 
to be applied to the payment of teacher’s wages, and apply 
such money to the payment of teacher’s wages, as shall have 
been employed by the board, or by the citizens of the district, 
and the said clerk shall draw orders on the said treasurer for 
moneys in the hands of such treasurer to be disbursed for any 
other purpose ordered by a district meeting, or by a district 
board, agreeable to the provisions of this act. 


Merk to deliver Dec. 34. It shall be the duty of the district clerk to deliver 


teneidecee'’ (by mail or otherwise) to the register of deeds, between the 1st 


outiexist > and 15th of January in each year, a list of all persons owning 


- or holding property in their respective districts, on the Ist of 
January preceding, and to make out the tax list of all taxes 
legally authorized by the district, and annex to-such tax lists 
a warrant under the hand of said clerk, directed to the district 
treasurer, to collect the sums therein named. 


co make reporty Sec. 85. The clerk of each district shall, between the first 
superigtscidont and fifteenth days of September in each year, make out and 
transmit a report in writing to the county superintendent of 
public schools for each county in which any part of his dis« 
trict may lie; showing, 
What report to 1, The number of children, male and female, designated 
eine separately, residing in the district or parts of districts, on the 
` last day of August previous to the date of such report, over 
the age of five and under the age of twenty-one years ; 
2, The number of children attending school during the year, 
their sex, and branches studied ; 
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8, The length of time a school has been taught in the dis- 
trict by.a qualified teacher, the name of the teacher, the 
length of time taught, and the wages paid ; 


4, The amount of money received from the county treasu-= 
rer within the year, and the manner in which the same has been 
applied ; 


5,-The amount of money raised by the district, in such year, 
and the purposes for which it was raised ; = 


6, The kind of books used in the school, and such other 
facts and statistics in regard to the district schools as the coun- 
ty superintendent may require. 


Sec. 36. Whenever a school district shall lie partly in two 
or more counties, the clerk of such district in making his an= 
nual report, shall carefully designate the number of children 
resident in the parts of the counties composing the district and 
shall report to the county superintendent of common schools 
of each of the counties in which such district may be situated. 


Sec. 37. The treasurer shall execute to the district a bond 
in double the amount of money, as near as can be ascertained, 
to come into his hands as treasurer of the district, with suffi~ 
cient securities to be approved by the director and clerk, con~ 
ditioned to the faithful discharge of the duties of said office. 
Such bond shall be filed with the district clerk, and in case of 
the breach of any condition thereof, the director shall cause a 
suit to be commenced thereon, in the name of the district, and 
the money collected shall be applied by such director to the 
use of the district as the same should have been applied by the 
treasurer, and if such director shall neglect or refuse to prose- 
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cute, then any householder of the district may cause such pros.» 


ecution to be instituted. 


Sec. 88. If the treasurer shall fail to give bonds as required 
in this act, or from sickness or any other cause shall be unable 
to attend to the duties of said office, the district board shall 
appoint a treasurer, who shall possess all the powers of the dise 
trict treasurer, and shall before entering upon the duties of 
‘said office, give bonds as the district treasurer is required to 
give. 6 
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Sec. 89. The treasurer of each district shall apply for and 
receive from the county treasurers all school moneys appro: 
priated to his distriet, and shall collect all district taxes as- 
sessed in pursuance of the provisions of this act and pay over 
on the order of the clerk, signed by the director of such dis~ 
trict, all money so received or collected by the said treasurer. 

Sec. 40. If any district treasurer shall refuse or neglect to 
pay over any money in the hands of such treasurer belonging 
to the district, it shall be the duty of his successor in office to 
prosecute, without delay, the official bond of such treasurer, 
for the recovery of such money. 

Sec. 41. If by neglect of any treasurer any school moneys 
shall be lost to any school distriet, which might have been re~ 
ceived from the county treasurer, or collected from the district 
tax assessed, said treasurer shall forfeit to such district the 
full amount of money so lost. 


Sec. 42. The treasurer shall present to the district at each 


` annual meeting, a report in writing, containing a statement of 


all moneys collected by him from the county treasurer during 
the year from assessments in the district, and the disburse- 
ments made, and exhibit the vouchers therefor, which report 
shall be recorded by the clerk, andif it shall appear that any 
balance of money is in his hands at the time of making such 
report, he shall immediately pay such balance to his successor. 


` DISTRICT BOARD. 

Sec. 43. The district board shall purchase or lease such site 
for a school house as shall have been designated by voters at 
a district meeting,in the corporate name thereof, and shall 
build, hire, or purchase such school house as the voters of the 
district in a district meeting shall have agreed upon, out of the 
funds provided for that purpose, and make sale of any school 
house, site or other property of the district, and if necessary, 
execute a conveyance of the same in the name of their office, 
when lawfully directed by the voters of such district at any 
regular or special meeting, and shall i into effect all law- 
ful orders of the district. 

Sec, 44. The district board shall have the care and keeping 
of the school house and other property belonging to the dis~ 


-” 


GENERAL LAWS. 


trict. They shall have power to make such rules and regula- 
tions relating to the district library, as they may deem proper, 
and to appoint some suitable person to act as librarian, and to 
take charge of the school apparatus belonging to the district. 


Sec. 45. The district board shall have poower to admit 
scholars from adjoining districts, and- remove scholars for dis~ 
orderly conduct, and when scholars are admitted from other 
districts, the district board may in their discretion require a 
tuition fee from such scholars. 

Sec. 46. The district board in each district shall contract 
with and hire qualified teachers for and in the name of the 
district, which contract shall be in writing, and shall specify 
the wages per week or month, as agreed upon by the parties, 
and such contract shall be filed in the district clerk’s office. 

Sec. 47. The district board shall provide the necessary ap- 
pendages for the school house, during the time school is taught 
therein, and present the same for allowance at any regular dis- 
trict meeting. 

Sec, 48. The district schools established under the provi- 
sions of this act, shall at all times be equally free and accessis 
ble to all children resident therein, over five and under the age 
. of twenty-one years, subject to such regulations as the district 
board in each may prescribe. 

Sec. 49. In every school district there shall be taught orthog- 
raphy, reading, writing, English grammar, geography and 
arithmetic, if desired, during the time the school shall be kept, 
and such other branches of education as may be determined 
by the district board. a 

Sec. 50. If a vacancy should occur in the district board, in 
any district, the county superintendent shall appoint some suit- 
able person to fill such vacancy, upon the recommendation of 
the remaining members of the district board. 

REVENUE. 
Sec. 51. It shall be the duty of the county or town assess~ 


or of cach county or town, at the time of making the annual 
assessment, to levy a tax of one dollar on each elector in the 


county or town, for the support of district schools; and a fur- 


` ther tax of two mills cn the dollar, upon the taxable property 
da 
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of the county or town, to be applied to the same purpose, to 


be collected at the time and in the manner prescribed by law 
for the collection of taxes; which tax, when collected, shall be 
distributed to the several school districts, in proportion to the 
number of children over five and under twenty-one years of 
age therein; and shall be drawn from the county treasury 
upon the order of the superintendent of schools. 


Sec. 52. All taxes raised and collected in any school dis- 
trict for any of the purposes authorized in this act, shall be as- 
sessed on the same kind of property as taxes for county pur- 
poses are assessed. | 

Sec. 58. The clerk of the school district, in making out any 
tax list, shall enter therein the nemes of all persons liable to 
pay a school tax, the amount of personal property to be taxed 
to each person, and a description of all taxable real estate in 
the district, distinguishing that owned by non-residents of the 
district, and he shall set opposite to each description of taxa- 
ble property, the valuation of the same, and the amount of tax 
charged upon such property, and to each person respectively, 
or tract of land owned by non-residents, and such description 
and valuation of taxable property: shall be ascertained as far 
as possible from the last assessment roll of the county or town ; 
Provided, That in any case any person or persons are resid 
ing in and holding property in any district, at the time when a 
tax shall have been voted at any meeting in said district, and. 
their names do not appear on the last assessment roll, the dis- 
trict board shall have power to assess such persons. 


Sec. 54. Whenever any real estate in any school district 
shall not have been separately valued in the assessment roll of 
the county, and the value of such real estate cannot be defi- 
nitely ascertained from such assessment roll, the district board 
of such district shall estimate the value of the same, and aps 
portion the taxes thereon. - 

Sec. 55. The warrant annexed to any tax list shall be un- 
der the hand of the clerk of the district, and shall command 
the treasurer of such district to collect from each of the per 
sons and corporations named in said tax list, and of the owner 
of the real estate described therein, the several sums set oppo- 
site the persons and corporations so named, and to the several 
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tracts of land owned by non-residents, within forty days from 
the date ‘thereof; and within twenty days from the date of 
such warrants to personally demand such tax of the persons 
charged therewith; and that if any tax shall not be paid with- 
in thirty days thereafter, to collect the same by distress and 
sale of property in the same-manner as county taxes, and the 
said treasurer shall execute the said warrant and return the 
same to the clerk at the expiration of the time limited therein 
for the collection of such tax list. 


Sec. 56. The warrant issued by the clerk of any ako dis- 
trict, for the collection of any district tax authorized by any 
of the provisions of this act may be executed any where witha 
in the limits of the county, and such warrants shall have the 
like force and effect as a warrant issued for the collection of 
county taxes; and the treasurer of the district, to whom any 
such warrant may be delivered for collection of a tax list, shall 
possess the like powers in the execution of the same as are 
provided by law for the collection of county taxes. If any 
tax in any tax list delivered to the treasurer of any district, 
shall remain unpaid at the time he is required by law to return 
his warrant to the clerk of the district, such treasurer shall 
within ten days, make out and deliver to the county treasurer 
a statement in writing, containing the amount of the personal 
property, and a description of the lots and pieces of land upon 
which such taxes remain unpaid, together with the amount of 
tax assessed on each, and he shall attach thereto an affidavit, 
that the taxes mentioned in such statement remain unpaid, and 
after diligent efforts he has been unable to collect the same, and 
whenever any school district shall embrace parts of more than 
one county, such treasurer shall make his return as aforesaid 
to the county treasurer of both counties in which the parts of 
such district.shall be situated. The county treasurer upon de- 
livery to him of such statement shall give a certificate to the 
treasurer of the district of the amount of taxes so remaining 
unpaid as the same shall appear from such statement, which 
certificate shall be deposited by the district treasurer with the 
district clerk, and shall be filed by such clerk, and such county 
treasurer shall immediately add such delinquent taxes to the 
delinquent tax list received by him from the county collector 
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and collect the same as other delinquent taxes are collected, 
and when so collected shall pay over the same (less his fees for 
the collection thereof) to the district in which said taxes were 
levied, upon the order of the district board. 


Correction of Sec. O7. Whenever, any error may be discovered in any 
district tax list, the district board may order any money which 
may have been improperly collected on such tax list, to be re- 
funded, and may authorize the clerk of the district to amend 
and correct such error in said tax list. 


raymontofiex Bec. 58. Whenever any district tax, lawfully assessed, shall 
be paid by any person on account of any real estate whereof 
he is only a tenant, such tenant may charge and collect of 
the owner of such estate the amount of tax so paid by him, 
unless some agreement to the contrary shall have been made 
by the tenant. 


Pelster of deeds Sec. 59. It shall be the duty of the register of deeds of 
tion of taxable, each county, as soon as the annual assessment roll shall be 
district collected in each year, to make out for each district in such 
county, a description of all taxable property therein, with the 
valuations affixed thereto, as the same shall appear in the last 
assessment roll, which shall be certified by him and delivered 


by mail or otherwise, to the clerk of each school district in the 


county. 
GRADED SCHOOLS. 


Sataolishmont of Sec. 60. Whenever the inhabitants of two or more school 

$ distriets may wish to unite for the purpose of establishing a 

graded school in which instruction shall be given in the high- 

er branchz:s of education, the clerks of the several districts 

shall upon written application of five voters of their respec 

tive districts, call a meeting of the voters of such district at 

some convenient place, by posting up notices thereof in like 

manner as provided for calling district meetings, and if a mas 

jority of the voters of each of the two or more districts shall 

vote to unite for the purpose herein stated, they shall at a 

meeting or at an adjourned meeting, elect a board of directors 
consisting of a director, clerk and treasurer. 


Pewersofboara Sec. 61. The board of directors provided in the preceding 
of directors . : : 
section, shall, in all matters relating to the graded schools, 


GENERAL LAWS. 


possess all the powers and discharge all tHe like duties of the 
district board as prescribed in this act. 


Sec, 62. The union district thus formed shall be entitled to 
an equitable share of the school funds, to be drawn from the 
treasurer of each district so uniting, in proportion to the num- 
Her of children attending the said graded school for each dis. 
trict, | 
Sec. 63. The said union district may levy taxes for the pur- 
pose of purchasing a building, or furnishing proper building 
for the accommodation of the school, or for the purpose of de. 
fraying necessary expenses and paying teachers, but shall be 
governed, in all respects, by the law herein provided for levy~ 
ing and collecting district taxes. 


Sec. 64. The clerk of the union district shall report in wri- 
ting to the treasurer of each school district uniting in the union 
district, the number of scholars attending the graded schools 
from his district, their sex, and the branches studied, and the 
said district treasurer shall apportion the amount of school 
money due the union district, and pay the game over to the 
treasurer of the union district on order of the clerk thereof. 


Sec. 65. The clerk of the union district shall make a 
report to the courty superintendent of schools and discharge 
all the duties of the clerk, in like manner as the clerk of the 
district. 


Sec. 66. The treasurer of the union district shall perform 
all duties of treasurer, and give the bonds as prescribed in this 
‘act, in like manner as the district treasurer. 


Sec. 67. The public schools of any city, town or village, 
which may be regulated by special law set forth in the charter 
of ‘such city, town or village, shall be entitled to receive their 
proportion of the public fund; Provided, That the clerk of 
the board of education in such city town or village, shall make 
due report within the time and manner prescribed in this act, 
to the superintendent of schools. 


Sec. 68. Any single district shall possess power to establish 
graded schools, subject to the provisions of this act in like 
manner as two or more districts united. 
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See. 69. The county treasurer shall collect all moneys due 
the county for school purposes, from fines, forfeitures or pro- 
ceeds from the sale of estrays, and all moneys paid by persons 
as equivalent for exemption from military duty, and he shall 
pay the same tothe said district treasurer, as prescribed in 
this act. He shall aleo collect the delinquent taxes on real 
estate in any district, in the same manner as county taxes are 
collected, whenever such delinquent tax list shall have been 
lawfully reported and returned to him, and he shall pay the 
same over to the treasurer of said district to which delinquent 
taxes are due, and if any county treasurer shall refuse to de- 
liver over to the order of the county superintendent any money 
in his possession, or shall use, or permit to be used for any 
other purposes than is specified ‘in this act, any school money 
in his possession, he shall on conviction thereof, be adjudged 
guilty of a misdemeanor, and punished by a fine not exceeding 
five hundred dollars or by imprisonment in the county jail not 
exceeding one year. . 


MISCELLANEOUS. 


Sec. 70. It shall be the duty of the teacher of every dis- 
trict school or graded school, to make out and file with the dis~ 
trict clerk, at the expiration of each term of the school, a full 
report of the whole number of scholars admitted to the school 
during such term, distinguishing between male and female, the 
text books used, the branches taught and the number of pupils 
engaged in the study of each of said branches. Any teacher 
who shall neglect or refuse to comply with the requirements of 
this section, shall forfeit his or her wages for teaching such - 
school, at the discretion of the district board. 


Sec, 71. Every clerk of a district board who shall willfully 
sign a false report to the county superintendent of his county, 
shall be deemed guilty of a misdemeanor, and punished by a 
fine not exceeding one hundred dollars, or by imprisonment 
not exceeding three months. 


Sec. 72. Every school district clerk or treasurer who shall 
neglect or refuse to deliver to their successors in office all rec- 
ords and books belonging severally to their offices, shall be 
subject to a fine not exceeding fifty dollars. 
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Sec. 73. Whenever any final judgment shall be obtained 
against any school district, the district board shall levy a tax 
on the taxable property in the district, for the payment there- 
of; such tax shall be collected as other school district taxes ; 
but no execution shall issue on judgment against a school 
district. 

Sec. 74. Justices of the peace shall have jurisdiction in all 
eases in which a school district is a party interested, when 
the amount claimed by the plaintiff shall not exceed one hun- 
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dred dollars, and the parties shall have the right of appeal as 


in other cases. l 

Sec. 75. No school district officer mentioned in this act skall 
receive any compensation for his services out of the Territorial 
or county school fund. Buta regularly convened district meet- 
ing, may by vote, allow the district board such compensaticn 


as they shall deem proper; Provided, The amount so allowed 
does not exceed two per cent, of the money collected by said 


board for school purposes. 
Sec. 76. Any person duly elected at the annual district 
school meeting, to either of the district offices mentioned in 


this act, who shall omit or refuse to serve as such officer, with: 


out substantial cause, shall forfeit the sum of ten dollars for 
such omission or refusal, which amount may be recovered by 
the district in civil action before any justice of the peace in 
the county where such district is located; and shall be appro: 
priated to the support of schools in the district by whom such 
action was prosecuted. — 


Sec. 77. All fines and penalties not otherwise provided for 
in this act, shall be collected by action in any court of compe 
tent jurisdiction. : 

Sec. 78. Whenever any sum of money shall be paid into 
the county treasury, by any educational aid society, or benevs 
olent person or persons, for the cause of education, the county 
treasurer shall issue to such society or person a certificate of 
deposit, stating the amount of money received, from what 
source, and for what purpose the same is to be applied, whether 
to the payment of teacher's wages, the building or leasing of a 
school house, or the purchase of a site of land, and the particx« 
ular school district-or districts to’ which the said money is do- 
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nated. And the said educational fund may thereafter be drawn 
from the county treasury, by order of the county superinten-~ 
dent of schools, and applied by the district board of the proper 
district, to the objects specified in the certificate of donation. 
And the county superintendent of public schools shall make 
a statement of the expenditures of said fund in his annual 
report. 


FORMS. 


Sec. 79. The form of notice of the first school district meeting 
may be substantially as follows: 
To a householder, in school district number 
The county commissioners have formed school district number 
, in the county of , of which the following is a descrip- 
tion , and you are hereby directed to post this notice in 
at least five public places in the said district, notifying the voters of 
said district to attend to the first meeting thereof, which is appointed 


to be held at the house of , in said district, on the day 
of 18; at o’elock, 
This day of 186 . 


3 
County Sup’t Pub. Instruction. 


Sec. 80. The form of notice for annual district meeting may be as 
fol'ows : 

Notice is hereby given to the voters of school district number , 
of county, that the annual meeting of said district will þe held 
at , on the day of ,186, o'clock. 

This day of , 186 . l 


District Clerk. 


Sec. 81, The form of order on district treasurer may be as fol- 
lows : 

To , treasurer of school district number  - , county. 
of ; 
Pay to the order of , the sum of dollars out of any 
money in your hands, not otherwise appropriated, belonging to said 
district. 

This day of , 186. 


eg a eae a eae 
District Clerk, 


3 
Director. 
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Sec. 82. The form of bond of district treasurer may read as 


follows: - 
Know all men by these presents, that we, treasurer of school 
district number , county , and his surety, are 


held and firmly bound unto school district, in the sum of dol- 
lars, for the payment of which we bind ourselves severally and joint- 


ly, our heirs, executors and administrators, firmly by these pres~ 
ents. 


* Sealed with our seals, and dated this day of A.D. 
186 . ; 

The conditions of the above obligations is such, if said _, treas- 
urer as aforesaid, shall faithfully discharge the duties of his office as 
treasurer of school district number , county ©, ag pre- 


scribed by law, then this obligation to be void, otherwise to remain 
in full force. 

—_—_--_—_--——-[seal.] 
t ——— [seal.] 


Signed, scaled and delivered 
in presence of 


een a eE 


aeaaea maA 


Sec. 83, The form of warrant for the collection of district tax 
may be as follows: 

To , treasurer of school district number _ , county 
of 

This is to authorize and require you to demand, within twenty days 
from the date of this warrant, of every person or corporation named 
in the annexed duplicate of school tax of said district, thesum where 
with such person or corporation stands charged, and if any such tax 
be not paid within thirty days from the date of this warrant, you 
are required to proceed to collect the same as authorized by law, by 
distress and sale of property, and make due return according to law. 


~ Given under my hand, this dayof A.D, 186. 


? 
District Clerk. 
Sec. 84. Vouchers may be in the following form : 
Received , 186 , of , treasurer-of school district 
number , county of ; dollars for services rendered as 


teacher im the said district, for the term of months. 


r 


` l Teacher, 
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Sec. 85. The form of contract between district and teacher may 
read as follows: 

It is hereby agreed between school district number , county 
of , and , teacher, that the said is to teach the com- 
mon school of said district for the term of | months, for the sum 
of dollars, per , commencing on the day of 
186 ; and for such services properly rendered, the said school dis- 
trict is to pay the amount that may be due, according to this 
contract, on or before the day of ,186. 


fete beeen Ay BER AA 


District Clerk. 
This day of , 186. 


\ 
NS 
w Teacher. 


Sec. 86. The form of annual report of district treasurer may be 


substantially as follows ; l 
L „treasurer of school district number , county of =, 
submit the following report of all moneys received and disbursed by 


me since the last annual meeting : 


Amount received from my predecessor, $—- 
Amount received from county treasurer, $—— 
Amount raised by tax in the district and collected, $——. 
Total amount received, §$——~ 
Paid out on order of district clerk (date of order,) $—— 
On order of district clerk ; $— 


Balance on hand, $—— 


This day of , A. D. 186 . 


Penan serma 


Treasurer. 


Sec, 87. The form of report of district clerk to the county su per- 


intendent of public instruction may read as follows ; 


School district number , county of 

Number of children residing in the district over five and 

| under the age of twenty-one years, —_—— 
Males, —— 
Females, pa 
Total number, —— 
Number of months a school has been taught, —— 


months by Mr. : 

—— months by Miss ———, 

Wages paid Mr, $ 
Amount of a oa received ———-—, $—. 
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| e re 
county treasurer, $—— Form of report 
ae be cts fe j of district clerk 
Amount raised by district tax for teacher’s wages, $ to county 
i ; AR ; superintendent 
Amount raised by district tax for public school house, -$—— . ` 


Amount raised by district tax for furnishing school house, $—— 


Amount paid for teacher’s wages, Pani 
Amount expended for building aiad house, $—— 
Amount expended for furnishing schoo} house, $— 


This day of 186. . 


District Clerk. 
To. which may be added a copy of teachers’ report, giving the 
names, age, and total number of male and female pupils, number of 
days taught, the kind of text books used, the number of scholars in 
each branch of study, and the greatest number of miles to be travel- 
ed by scholars living on the borders of the district. 


Sec. 88. A school teachers’ certificate may be in the following Teachers 


. certificate 
form: > 
Dakota Territory, 
county, t 
pete A D 
This is to certify thħat——-—-hħas been examined and found compes — 


tent to give instruction in orthography, writing, arithmetie, English 
grammar, geography, avd —, and having exhibited satisfactory 
testimonials of good moral character, is authorized to teach these 


branches in any common school within this county. 


SE a ae a 


Superintendent of Pablic Schools of 


county. 


x ' a 1 } T . 
Sec. 89. Form of deed of school property may be as follows: E IE PR 


This indenture, made the day of ° , onc thousand eight huns Property 
dred and sixty between: and , his wife, of the county 
of , Dakota Territory, parties of the first pars, and , Of disa 
trict board uf district number , county and territory aforesaid, 
parties of the second part, witaessoth, that the said parties of the 
first part, iv consideration of dollars to them duly paid before 


the delivery hereof, have bargained and sold and by these presents 
do grant and convey to the said pariics of the second part, their sucs 
cessors in fice, and assigns forever, (kere describe the property,) 
with the appurtenances ae dall thecstate, title, and interesfof the ead 
parties of the trst part therein, and the said parties of the first part 
do hereby cdéveuant and agree with the said parties of the second 
part, that at the time of the delivery hereof, the said parties of the 
first part were the lawful owners of the premises above granted, and 
seized thercof in fee simple absolute, and they will warrant and defend á 
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the aboye granted premises, in the peaceful possession of the said 
parties of the second part, and their successors and assigns forever. 


[seal.] 
—— [seal] | 
Sealed and delivered in presence of 
The Territory of Dakota, } 
county, > 
Personally appeared before me a , within and for the county 
above named, and his wife, to me known to be the persons 


whose names are affixed to the above deeds as grantors, and acknowl- 
edged the same to be their voluntary act and deed ; and the said 
being at the same time, by me made acquainted with the contents of 
the above deed, apart from her husband, acknowledged that she 
executed the same voluntarily, and that she is still satisfied there- 
with. 
Witness my hand and seal this dayof ,A.D., 186. 
AAT EF Sec. 90. Chapter 32, of the session laws of 1867-8, and all 
gii acts and parts of acts heretofore passed in relation to common 
schools-are hereby repealed; Provided, however, That such 
repeal shall not effect any rights or liabilities that haye accrued 
under and by virtue of said act or acts; and Provided, further; 
That all officers, that have been duly elected and qualified in 
accordance with the provisions of said act, shall continue to 
hold and discharge the duties of their respective offices until 
their successors are duly elected and qualified. 

Sec, 91. This act shall take effect from and after its passage 
and approval. 


Approved, January 5th, 1869. | 
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SECOND JUDICIAL DISTRICT. 


CHAPTER 21. 


AN ACT TO ATTACH CERTAIN PARTS OF THE TER- 
RITORY OF DAKOTA TO THE SECOND JUDICIAL 
DISTRICT, FOR JUDICIAL PURPOSES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That all that portion of Dakota not included in 
any judicial district, be, and is hereby attached to the sec- 
ond judicial district for Judicial purposes. 

Sec. 2. This act’shall take effect and be in force from and 
after its passage. 


Approved, Jan.-15, 1869, 
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SERVICE OF PROCESS. | 


CHAPTER 22. 


AN ACT TO PROVIDE FOR THE SERVICE OF PRO- 


CESS IN COUNTIES WHERE NO DISTRICT 
COURTS ARE HELD, AND FOR OTHER PUR- 
- POSES. 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota : 


Whon sorvicoot Section 1. That whenever cases shall arise in any of the 


‘ozess shall bo : . ; j . 
Mecossery out- courts of this Territory in which service of process shall be 


side of the ` : 
counties where necessary outside of the counties where the courts are held, 


ee the officers of any court, including clerks, sheriffs, coroners 
and all other officers shall have and exercise the saine powers, 
7 and perform the same duties in the counties which are attached 
to such counties for judicial purposes, as they have or exercise 
in the county where the court is held including the service of 
summons, subpoena, levy of execution, sales thereunder, and all 
„orders or other process, necessary to camry into effect any 
judgment or order of the court, or any provision or order of 
the practice act. 
Provisions of Sec. 2. The provisions of this act shall apply as well to cases 
arly to what that have heretofore been adjudicated or commenced, and 
judgment heretofore rendered as to cases that may hereafter 
arise. ` 
is aot to take Sec. 3. This act shall take effect and be in force from and 
efter its passage and approval, 


Approved, Jan. 15, 1869. 


| 
l 
| 
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SUPREME COURT. 


CHAPTER 23. 


AN ACT FIXING THE TIME OF HOLDING THE 

TERMS OF THE SUPREME COURT. i 

Be it enacted by the Legislative Assembly of the Territory 
of Dakota : 


Section 1. That there shall be held one term of the supreme shan be neia- ' 
San Wh 
court cach year, at Yankton, on the third Tuesday of January, j 
and shall continue as long as the business may require. 


Sec. 2. Hither party to any action that is now or may heres Either party 
‘ . . + ‘a ave rig 

after be pending in said court shall have the right to one con, continuance 
tinuance as of course upon application to said court. 

Sec. 8. That chapter 84 of the laws of 1867- 68, be, and Chapter 24, laws 
the same is, hereby repealed. 

Sec. 4. This act shall take effect and be in force from and Act to take eect 
after its passage. ; 


Approved, Dec. 18, 1868. 


67-68 repealed — 
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TAX ES. 


CHAPTER 24. 


AN ACT IN RELATION TO TAXING REAL AND 
PERSONAL PROPERTY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 

Becoming tax- Section 1. That all property in this Territory, whether real 
time when listed or personal, subject to taxation under existing laws, including 
real estate becoming taxable for the first time, shall be listed to 
the owner thereof for the year one thousand eight hundred 
and sixty-eight and yearly thereafter with reference to the 
-amount owned on the first day of January, including all prop= 

erty purchased on that day. 


Board of county Sec. 2. The board of county commissioners of each county 
commissioners , E j : e o 
in equalizing jn this Territory in equalizing the value of real and personal 
property, shall tax all such property at its value on the first 
day of January of the year for which such taxes are raised. 
Actio take effect Sec. 8. This act shall be in force and effect from and after 
= en 
its passage and approval. 


Approved, December 29th, 1868. 
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CHAPTER 25. 


AN ACT CONCERNING REVENUE. 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota: 


Section 1. That the following classes of property shall be 
exempt from taxation, and may be omitted from the list herein 
required to be given; 

First, The property of the United States and of this Ter 
ritory, including school lands ; i 

Second, The property of a county, incorporated city or 
town, or school district, when devoted to the public use and not 
held for pecuniary profit; 

Third, Public grounds, by whomsoever devoted to the pub- 
lic use, and including all places for the burial of the dead ; 

Fourth, The engines and implements used for aoei ne 
fires, with the grounds used exclasively for their buildings and 
for the meetings of fire companies ; 

Fifth, The grounds and buildings of library, scientific, be~ 
nevolent and religious institutions, or societies devoted solely 
to the appropriate objects of these institutions, not exceeding 
three acres in extent, and not leased or otherwise used with a 
view to pecuniary profit ; 

Sixth, The books, papers, furniture, scientific or other ap- 
paratus pertaining to the above institutions and used solely for 
the purpose above contemplated, and the like property of stu- 
dents in any such institutions, used for the purposes of their 
education ; 

Seventh, Money and credits belonging exclusively to such 
institutions, and devoted solely to sustaining them, but not to 
exceed in amount the sum prescribed in their charter or act of 
incorporation; 

Eighth, Animals not specified in the next section: 

The wool shorn from aa -five sheep of the person giv- 


ing the list; . 
18* 
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Private libraries not exceeding one hundred dol lars in 
value, and family pictures ; 


The kitchen furniture of each family, the beds and beds 
ding thereof for each single person not a member of another 
family ; 

The apparel of every persen and family actually used for 
wearing, with all food provided for each family ; 

But no ‘person for whom a compensation for board or lodg- 
ing is received or expected, is to be considered a member of 
a family within the intent and meaning of this act ; 

Ninth, The polls or estates, or both, of persons who by rea- 
son of age or infirmity may, in the judgment of the assessor, 
be unable to contribute to the publie charge, such opinion þes 
ing subject to revision by the county board of equalization. 

Sec. 2. All other property, real and personal, including iro- 
provements on government lands within this Territery, is sub» 
ject to taxation in the manner herein directed. And this sees 
tion is intended to embrace lands and lots in towns, including 
Jands bought from or donated by the United States and from 
the Territory, and whether bought on credit or otherwise ; 

Ferry franchises and toll bridges, which for the purposes 
of this act, are to.be considered as real property ; 


Tlorses and neat cattle, mules and asses, sheep and swine; 


Money, whether in possession or on deposit, and including 
bank bills, money, property or labor due from solvent debt- 
ors on contract or in judgment, and whether within this Ter- 
ritory or not; 

Mortgages and other securities, and accounts bearing ins 
terest ; 


Stock or shares in any bank or company incorporated by 
this Territory, or any other State or Territory, and situated 
in or transacting business in this Territory ; . 

Public stocks, loans, household furniture not exempted, 
and including gold and silver plate, musica] instruments, 

watches and jewelry ; 

Private libraries for their value over one hundred dollars : 

Pleasure carriages, stage hacks, omnibuses and other ve- 
hicles for transporting passengers ; 
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Wagons, carts, ‘drays, sleighs, and every: other description 
of vehicles or carriages 5 

Boats and vessels of every description, wherever register- 
ed or licensed, and whether navigating the waters of this 
Territory solely or not, if owned wholly or in part by per- 
sons who are inhabitaits of this Territory ; 

Annuities, but not including ipensions from- the finited 
States or any other State of the Union; 

Money invested in manufactories, including buildings, 
machinery, and materials; 

All moneys used in merchandising. 

Personal property of every description belonging to per~ 
sons or companies doing freighting or-transporting business 
across the plains shall be valued at the usual-prices of siwi- 
lar property at the time and place of listing, and shall be 
assessed at the respective places of residence of such person 
or persons; or the place where such property at the time ig 
kept, together with all other property not above exempted, 
though not herein specified. 


Sec. 8. The term “credits, as used in this act, includes Credits 
every claim and demand for money, labor, or other valuable 
thing. And every annuity or sum of money receivable at sta- i 
ted periods, and all moneys in property of any kind, and se- 
cured by deed, mortgage or otherwise; but pensions from the 
United States, or any State, are not included in the above’ 


terms. | j 


Sce. 4. All taxable property, personal and real, shall be 
listed and valued each year, at its actual value ar the place of 


Shall ba listed 
and valued eack 


year 
listing, the same beginning with the first day of January, A. D. 
1869. . The cultivation ot frnit, forest and ornamental treea or graitand 


T 2 P aha ; : F mental tree 
grape vines upon any land in this Territory shall in no wise in- °° 
crease the value of said land for revenue purposes. 


F 


See. 5. On or before the first Monday of February in each Commisrioners 
sad i Sa shall furnish 
year, the eounty commissioners of exch county are required to assessors wast 
furnisi: tt. assessors with suitable notices and blank forme for 
the assessments, and such instructions as way be needfol to sex 
cure fuil ell uniform assessment and returns, and at the samme. 
time fursi-h each assessor s jist of all the entered lands in his 
p , n _ 

district subject to taxation. 
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Sec. 6. The list of each person shall contain, first, his lands 
by townships, range and section, and any division or part of 
a section lying in the county in which the listis required. And 
when such parcel of land is not a congressional division, or 
subdivision, it shall be listed and described in some other mode, 
sufficient to identify it. And his own town lots, naming the 
town in which they are situated, and their proper description by 
number and block, or otherwise, according to the system of 
numbering in the town. His personal property by the follow- 
ing particulars; Amount of capital employed in merchandise, 
amount of capital employed in manufacturing, number of horses, 
namber of mules and asses, number of neat cattle, number of 
sheep, number of swine, number of carriages and vehicles of every 
description, amount of moneys and credits, amount of taxable 
household furniture, amount of stock or share in any incorpo- 
rated company or company not incorporated, amount of all 
persona] property not exempt by law and not enumerated, the 
number of polls. 

Sec. 7. The above list of items may be extended at the dis. 
cretion of the county commissioners, so as to obtain such facts 
as they may deem desirable. l 

Sec. 8, The list shall be signed and sworn to by the person 
making it, and the oath may be administered either by the as- 
sessor or by any other officer author'zed to administer oaths, 
and shal} be certifi: d to by him, and the oath may be printed 
upon the blank form, and shall be in substance as follows: 

I, (A. B) do solewnly swear that I have listed above 
(or within) all the lands, tewn lots, personal property, money 
and credits, subject by law to taxation, and owned by me, or 
required by law to be listed by me for any other person or per- 
sons, (insert as guardian, husband, parent, trustee, executor, 
administrator, receiver, accounting officer, partner, agent, or 
factor, as the case be) according to the best of my- knowledge. 

Sec. 9. When any person who is required to render the above 
statement fails to do so, from absence or sickness, and when 
any person refuses to do so, or to take or subscribe to the oath 
required, the assessor shall ascertain, according to the best in- 


formation he can obtain, the number and value of the several 


species of property required. And to that end he is hereby 


eet 
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authorized to examine on oath any person whom he supposes 
to have knowledge in relation thereto; and if any person re- 
fuses to testify he shall forfeit the sum of five dollars, to be 
recovered by civil action in the name and to the use of the 
county ; and the assessor shall make a minute of the names of 
persons refusing to swear to this list, or to testify as to the 
value of property, and shall note the same on the list and res 
turn the same to the board of ‘county commissioners; and the 
county board of equalization shall add fifty per cent. to the 
amount of property returned by the assessor as the list of the 
person refusing to swear. 


Sec. 10. The said statements of persons refusing to swear 
shall be endorsed with the name of the person whose property 
is therein listed, and the assessors shall file them in alphabeti- 
cal order and return them to the office of the county clerk by 
the second Monday of April next ensuing, at which time, or 
before, he shall also prepare and deliver his assessment roll. 


Sec. 11. All property is to-be valued by the assessor except 
such as is herein required to be valued by the owner. 


Sec. 12. The assessor shall take and subscribe an oath, to 
be certified by the officer administering it, and attached to the 
assessment roll, which oath is to be in substance as follows: 


I, (A. B.) county or township assessor, in and for the 
county, Dakota, do solemnly swear that the value of all props 
erty, moneys and credits, of which a statement has been made 
and verified by the oath of the person requi ed to list the same, 
is hereby truly returned, as set forth in such statement, that in 
every case where E have been required to ascertain the amount 
of value of the property of any person or body corporate, I 
have diligently and by tbe best means in my power endeavored 
to ascertain the true amount and value, and that, as I verily 
believe, the full value therefor is set forth in the above returns. 
And that in no case have I knowingly omitted to demand of 
` any person of whom I was required to make it, a statement of 
the amount and value of his property which he was required by 
law to list, nor have I connived at auy violation or evasion of 
any of the requirements of the law in rel:tinn to the assess- 
ments -of property for taxation. 
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Sec. 18. Every inhabitant of this Territory, of full age and 


trritory of full gouna mind, unless excepted by the provisions of this act, shall 


agé and sound 
mind, unless 
excepted 


"Gommission 
“maerchants &c. 


‘Property listed 
-assessed ard 
taxed, when, 
*~where 


‘Xn behalf of 
samother 


list all property subject -to taxation in this Territory of which 
he is the owner, or has the control or management in the man- 


ner herein directed 5 


But the property of a ward is to be listed by bis guardian ; 
Of a minor, having no other guardian, by his father, if 


diving ; 


If not, then by his:mother, if living; 

If not, then by the person having the property in charge; 

Of a married woman, by her hnsband ; 

But if he be unable or refuse, then by eee: 

Of a beneficiary for whom property is held in trust, by the 
trustee; 

And the personal property of a SEENT by tlre executor, 
administrator, or heirs; 

Of a body aa company. society, or partnership, by 
the principal accounting officer, agent, or partner’; ` 

Property under mortgage or lease to be listed-by and taxed 
to the mortgagor or deasor, unless it be listed by the mortgagee 
or lessee. | 

Sec. 14. Commission merchants, and all persons trading er 
dealing on commission, and consignees authorized to sell, when 
the owner of the goods does not reside in this Territory, are, 


for the purpose of taxation, required to list all the property in 


their possesion. 

Sec. 15. All personal property is to be listed, assessel, and 
taxed in the county where the owner resides, on the first of 
January of the then current year, or where the property is 
kept. Butif the owner resides out of the Territory, it is to 
be listed and taxed where it may be at the time of listing. 


And if the agent or person having charge of such property 


neglects to list it, he will be subject to the penalty hereinafter 
provided. 
Sec, 16. A person required to list property in behalf of 


another, shall list in the same county or township in which he 
would be required to list if it were his own (except ay herein 
otherwise directed.) But he must list it separate from his own, 


naming the person to whom it belongs, But the undivided 


GENERAL LAWS. 


property ofya person deceased, belonging to his heirs, may be 
listed as belonging to such heirs, without enumerating them. 


Sec. 17. The president, secretary, superintendent, or other 


principal accounting officer within the Territory at the time of 
the assessment, of every canal or slackwater navigation com- 
pany, railroad company, turnpike company, plank road com- 
pany, bridge or ferry company, insurance company, telegraph 
company, or other joint stock company, except banking or 
other corporations whose taxation is specifically provided for 
in this chapter, for- whatever purpose they may have been cre~ 
ated, whether incorporated by any law of this Territory or not,. 
where any portion of said property, at the time of the assess- 
ment, is situated in more than one’ county, shall list for taxa- 


Companies, 
moneys, returE, 
when, 


tion, verified by the oath or affirmation by the person so listing, | 


all the personal property, which shall be held- to include road 
bed, depots, wood and water stations, poles and wire, bridge 
and boats, books, papers, office furniture and fixtures, and sach. 
other realty as is necessary for the daily business operations of 
said road, bridge, insurance or other incorporation. Moneys 
and credits of such company or corpurations within the Territo- 
ry, at the aetaal value in money, in manner following, to wit: 
In all cases, except as hereinafter provided, a full return of all 
property shall be made to the auditor of the ‘Territory, on or 
before the first Monday of March, annually, together with a 
statement of the amount of such property, which is situated in 
each, organized county, precinct or township. incorporared 
village or city therein. The value of all movable property 
shall be added to the stationary and fixed property ; 

Provided, That, whenever the whole of the property of any 
company, eforesaid, shall be in one county only, the return 
shall be made to the assessor or asscss 
as returus of other property are made. 

‘Tf the return, aforesaid, shall not he rescived by said aadi- 
tor, within three days after the first Monday in March afore- 
said, it shall be the duty of the auditor to procure thé infore 
mation aforesaid, ia any manner that may appear to be most 


likely to secure the same correctly, and for that purpose shall. 


- address a written request to the officer who has omitted 
or neglected to make the return aforesaid; and it shail be 


`% 


sors, in tho same manner 


ree 


— 


Duty of auditor, 
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the duty of the auditor, on or before the first Monday of 
April, or so soon thereafter as he shall] have procured the neces: 
sary information, to certify to the county clerks of ‘the seve-~ 
ral counties in which said property, or any part thereof, shall 
be situated, the amounts thereof, specifying the several amounts 
included in each organized county or township, incorporated 
city or village in said county, which amounts, when so received 
by the several county clerks, shall be placed on the list of tax. 
able property returned to them by the several assessors for 
such county or townships, incorporated cities or villages. The 
auditor shall certify whether the return was made by the proper 
officer, or whether the valuation was procured by himself; and 
it shall be the duty of the county commissioners to equalize 
the valuation off such property in the same manner as of other 
property, and if the return has not been made by the proper 
officer at the proper time as required by this act, it shall be the 
duty of -said county commissioners to add, not exceeding fifty 
per cent., to the valuation thus before them: 


Provided, That shares of stock, in all national banks, held 
by any person or persons in the Territory, shall be assessed at 
their par value, and the owner or owners thereof shall be re~ 
quired to pay tax thereon the same as though they were shares 
in banks chartered and incorporated by the laws of Territory, 
or by the laws of any other State or Territory of the United 
States; and 

Provided, further, That for the purposes of taxation 
no discrimination shall be made between any national bank 
and any other bank doing business in this Territory under the 
laws thereof. 


Sec. 18. When a person is doing business in more than one 
county, the property and credits existing in any one of the 
counties are to be listed and taxed in that county ; and credits: 
not existing in, nor pertaining especially to the business in any 
one county, are to be listed and taxed in that county where his 
principal place of business may be; each individual of a parts 
nership is liable for the taxes due from the firm. 

Sec. 19. Insurance companies, of every description, trans- 
acting business in this Territory, shall be taxed in the same 
amount and at the same rate that all other property is taxed, 


GENERAL LAWS. 


upon the amount of premiums taken by them during the year 
previous to the listing in the county where the agent conducts 
the business. And the agent shall render the list, and shall be 
‘personally liable for the tax, and if he refuses to render the 
list, or to swear as herein required, the amount may be ascess-~ 
ed according to the best knowledge and discretion of the as- 
sessor, and the county board of equalization may, at their dis- 
cretion, add fifty per cent. to the amount returned by the as~ 
sessor. 

Sec. 20. Depreciated bank notes and depreciated stocks or 
shares in corporations or companies, may be listed at their cur: 
rent value and rate; credits shall be listed at such sums as 
the person listing them believes will be received, or can be col- 
lected, ard annuities at the value which the person listing be- 
clieves them to be worth in money. 

Sec. 21. In making up the amounts of credits which any 
person is required to list, he will be entitled to deduct from the 
gross amount the amount of bona fide debts owing by him; but 
no acknowledgment made for the purpose of being so deducted 
shall be considered a debt within the intent of this section, and 
so much only of any liability of such person as security for 
another shall be deducted as the person making the list be~ 
lieves he is legally or equitably bound to pay, and so much only 
as he believes he will be compelled to pay on account of the ina- 
bility of the principal debtor. And if there are other sureties 
able to contribute, then so much only shall be deducted as he 
in whose behalf the list is made will be bound to pay or com 
tribute ; but no person will be entitled to a deduction on ac~ 
count of an obligation of any kind given to an insurance com- 
pany for the premium of insurance; nor on account of an un- 
paid subscription to any society ; nor on account of a sub» 
scriptio.: to, or installments payable on the capital stock of any 
company or corporation, nor upon any account whatever, unless 
such deduction be made from the amount of moneys or credits, 
or both,.by such person listed. 

Sec. 22. Any person owning or having in his possession or 
control in this Territory, with authority to sell the same, any 
personal property, purchased either within or out of the Ter~ 
ritory, with a view of selling the same at an advanced price or 
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profit, or which has been consigned to him for the purpose of 
being sold within the Territory, shall be held to be a mers 


chant for the purposes of thisact; such property shall be listed: 
for taxation, and in estimating the value thereof the merchant - 


shall take the value of such property in his possession. or cone. 
trol, on the first day of January. 


Sec.. 28. Any person who. purchases, receives, or holds per- 


‘sonal property of any description, for the purpose of adding- 


Assessors shall 
make out assess- 
maent roll, when, 
sconstituting 


value thereof, by any process of manufacturing, refining, puris. 
fying, or by the combination of different materials with a view l 
of making gain or profit by so doing, and by selling the same, 

suall be held to bea manufacturer, for the purposes of this act,, 
and he sball list for the taxation the value of such property in 

his hands estimated as directed in the previous section in. case 

of merchants; but the valae shall be estimated upon the ma~ 

terials only entering into the combination or manufacture. 


Sec. 24. On or before the first Monday of April, arnually,. 
the several county assessors shall make out and deliver to the. 
county clerk an assessment roll, consisting of! the following. 
items, to wit: | . 

First, A list of all the taxable lands in. such county in nu-. 
merical order, beginning with the lowest numbered section, in 
the lowest numbered township, in the lowest numbered range 
in the county, and ending in the highest numbered section, 
township and range, with the number of acres in each tract set 
opposite the same in a column, provided for that purpose, and 
the assessed value thereof in another column, and the name of 
the owner or person listing the same in another column, with 
the columns of acres and values footed up. Such, list shall be. 
as nearly as practicable in the following form: 


Return of taxable lands in ——-—— county, Dukota,. as. 
assessed for the year 18—. 


ee 


Owners’ 
Names, 


Pi | [fl 


a 


Part of See. Acres, | Val. 


Sec. | Township. | Range. 


ee i hrint mo Enap i 
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Second, A list of all the town lots in each town or city in Form of assess 


. . . : . ors roll, 
each county, in like numerical order, with the valuation of each continued 


lot or part of lot, and the name of the person listing the same, 
opposite with the column of values footed up substantially in- 
the following form: 


Return of lots in the city (or town) of , in -——= county, 
Dakota, assessed for the year 18—. 


Block, Lot. | Value, | Owner. 


pp 


Third, A list in alphabetical order of all the persons and 
bodies corporate in whose names any property or anything tax- 
able other than the real estate, has been listed, with a sufficient 
number of columns opposite each name in which to enter the 
numbers or values, or both, of the several species of property 
or other interests required by law to. be listed, with the columns 
of numbers and values footed up. Such list shall be as nearly 
as practicable in the following form, to wit 


ent 


Return of personal property in 


, county, Dakota, assessed for the year 18—. 


REMARKS. 
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Sec. 25. In every case where a person is required’ to list 
property for himself or in behalf of another, shall neglect or 
refuse to list the same, the assessor shall proceed as directed 
in section nine of this act, and in the return of personal prop- 
erty, opposite the name of such person, he shall write the words 
‘by the assessor,” when the list was made by himself, together 
with the words “absent ” or “ sick,” or the words ‘ refused to 
list’ or “ refused to swear,” or such other words as will ex- 
press the cause why the person required to make the list, did 
not make it, and a neglect to make it shall be taken as å 
refusal. 


Sec. 26.. * * * * * * 


> 


Sec. ` 27. The county commissioners of each county shall 
constitute a board of equalization for the county, and said 
board, or a majority of them, shall hold a-session of not less 
than two days at the county seat, commencing on’ the first 
Monday of April of each year, for the purpose of correcting 
the assessment roll in their county, and during the sitting of 
said board, any person feeling aggrieved by anything’ in the 
assessment roll, may apply to the board for the correction of 
any supposed error in the listing or valuation’ of his property, 
whether real or personal, and if any returned as refusing. to 
render a list, or to be sworn thereto, or to the list of property 
of another can show good cause for such failure or refusal, the 
penalty herein provided may be remitted. 


Sec. 28. As soon as practicable after the assessment rolls 
are equalized and-corrected as provided in the last section, and 
before the first Monday of May nex: ensuing, the county clerk 
shall make out an abstract thereof, containing the whole num- 
‘ber of acres of land listed i in the county, and the total value 
thereof; . 

The total valuation of town lots ; 

The amount of property invested in merchandise; 

The amount of property invested in manufactures ; 

The number of horses and their total value ; 

The number of mules and asses, and their total value ; 

The number of cattie and their total value ; 

The number of sheep and their total value; ` 
* The number of swine and their total value; - 
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The number of carriages and vehicles of -every kind, and 
their total value ; 

The total value of money and credits ; 

The total value of household furniture ; 

The total value of stock or shares ; 

- The total value of all other personalty not enumerated un- 
der the foregoing heads, and the number of polls; 

Which abstract the clerk is directed to transmit without de- 
lay to the auditor of the Territory, and the county commis< 
sioners are authorized to direct the clerk to add to the above 
list of items such other items as they may deem advisable; and 
it shall be the duty of the auditor of the Territory to furnish 
such forms for the use of the county commissioners, assessors, 
clerks, and other officers of the revenue, as shall seeurc unifor- 


mity of proceedings and returns throughout the Territory. 


Sec. 29. The governor, territorial auditor and treasurer, 
shall constitute the territorial ‘‘ board of equalization,” (or the 
majority of them) and said board of equalization shall hold a 
session at the capital of the Territory, commencing on the 
fourth Monday of May of each year, and it shall be the duty 
of said board to examine the various county assessments, and 
to decide upon the rate of the territorial tax, to be levied for 
the current year, together with any other general or special 
territorial taxes required by law to be levied, and to equalize 
the levy of such taxes throughout the Territory; but auch 
equalization shall be made by varying the rate of ta.cition on 
the different counties in case the said board of equalization are 
satisfied that the scale of valuation has not been adjuated with 
reasonable uniformity by the different assessors. 


Sec. 80. The rate of the general territorial tax, shall not be 
less than one-half mill, nor more than two mills ox the dollar 
valuation 5 l 

For ordinary county revenue, including the support of the 
poor, not more than four mills on the dollar ; 

For roads and bridges, a poll tax of one dollar and a half or 
one day’s work and a road tax not exceeding two milis on the 
dollar on all taxable property, to be paid in money, or in labor 
at the rateof one dollar and fifty cents per day, at the option 
of the person so taxed, and the certificate that the person 
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named therein has actually performed eight hours labor for 
each -day’s work so certified shall be received by the county 
treasurer for their several accounts in discharge of said tax. 

For ‘county sinking fund, such rate as in the estimation of 
the commissioners will pay one year’s interest on all the outs 
standing debt of the county, with fifteen per cent. on the prin- 
cipal. 

“Sec. 81. On or before the second Monday in June, the ter- Auditor to 
ritorial auditor is required to transmit to the county clerk of ment, when 
each county, a. statement of the rate of taxation required in . 
said county for the general territorial tax, as directed to be 
levied and collected by the territorial board of equalization. 
Should the territorial board of equalization fail to fix the rate 
of taxation, in-any or all of the counties, then the auditor js 
required to notify the county clerk of the rate to be levied and 
eollected'in such county or counties. 


Sec. 32. On the first Monday in July of each. year, the commissioners 
‘county commissioners shall meet at the county seat, to levy ee 
the necessary taxes for the current year, and they may levy 
the taxes at any time after the first Monday of July, if the 
statement from the territorial board of equalization has not 
been received, such levy shail not be postponed for more than 
ten days, and they shall levy taxes as herein directed. ` 


Sec. 33. The rate of the general territorial tax, shall be as general Ters- 
directed by the territorial board of equalization, but in case airected by 
the statement of the levy of such taxes as hereinbefore direct- = 

eed, has not been received by the county clerk within ten days 
after the first Monday in July, then the said county commis: 
sioners shall levy the average rate of such taxes provided ao 
an section thirty of. this act. 

Sec. 34. As soon as practicable after the taxes are levied, clerk mali mak; 
the county clerk shall make out a tax list containing ; ET 

First, A list in alphabetical order of all tie persons and 
bodies corporate in whose name any property other than real 
estate has been listed with the amount or valuation thereof in 
a separate column opposite the name, and total amount of all 
the taxes carried out in another column. 

Second, A list of all the taxable lands in the county (not 


including town-lots) in numerical order, commencing with the 
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lowest numbered section in the lowest numbered township in 
the lowest numbered range in the. county, and ending with the 
highest numbered section, township and range, with the names 
of the persons or parties in whose name each subdivision was 
listed opposite each subdivision on the margin or in a column 
provided for that purpose, with valuation of each tract, and 
several species of taxes and the total of all the taxes carried 
out in separate columns opposite each tract in the same mani- 
ner as provided in the alphabetical list of names. 

Third, A list of the city or town lots in each city. or town 
in the county, commencing with the lowest number and ending 
with the highest number in each city or town, with the name 
of the person or party listing each lot or part of lot opposite 
the same, and the valuation and several species of taxes and 
total taxes carried out in separate columns in the same manner 
as hereinbefore provided in zeEpeei to pagono property and 
lands. 


Sec. 385. The tax list, when completed, shall be kept by the 
county clerk as the property of the county. The clerk shall 
also prepare a duplicate of the tax list of his county, and des 
liver the same to the county treasurer on or before the first day 
of October following, the date of the levy for the current 
year. 

Sec. 86: The tax list and- duplicate shall be as iaaii as 
practicable in the following form, to wit : 
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Sec. 87. An entry is required to be made upon the tax list 
and its duplicate, showing what itis, and for what county and 
year it is, and the county commissioners shall attach to the 
lists, their warrants under their hand and official seal, in gens 
eral terms, requiring the treasurer to collect the taxes therein 
Jevied according to law; and no informality in the foregoing > 
requirements shall render any proceedings for the collection of 


‘taxes illegal; the county clerk shall take the receipt of the 


county treasurer on delivering to him the duplicate tax list with 
the warrant of the county commissioners attached, and such 
list shall be full and sufficient authority for the collection by 
the treasurer of all taxes therein contained. 


Sec. 88. The county treasurer of each county shall be the 
collector of the taxes, and it shall be the duty of the treas- 
urer to attend at the county seat at all times, to receive the 
taxes not yet paid, and he is also authorized and required to 
collect so far as practicable the taxes remaining unpaid on the 
list of the former year or years; in all cases where taxes are 
paid, he shall give a receipt to the person paying the same. 


Sec. 39. Territorial warrants are receivable for the amount 
payable into the territorial treasury, on account of the general 
territorial tax, and county warrants are receivable at the treas- 
ury of the proper county for the amourit payable into the 
county treasury, and city warrants shall be received for city 
taxes, but United States treasury notes, or their equivalent 
only are receivable for school taxes, and such other taxes as are, 
or may be required by law to be paid in cash, and road and: 
poll taxes may be discharged.as provided-in section thirty. 


Sec. 40. Whenever any taxes are paid to the county treass 


plicate receipts, urer, the treasurer shall make out duplicate réceipts for the 


shall correspond 
in number, data 
&C 


same, which duplicate receipts shall correspond in number, date, 
amount and in every respect shall be precise copies of each oth: 
er, one of which shall be delivered to the person paying such 
taxes, and the other shall within one month be filed by the 
treasurer with the county clerk, and such duplicate receipts 
shall specify the land or other property on which such tax was 
assessed according to its description on the tax ‘duplicate, or in 
some sufficient manner, and shall also specify the amount of 
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each separate and distinct fund in separate or distinct lines or 
columns, and whether the said separate and distinct funds were 
paid in cash or in territorial warrants, county or road order, or 
supervisors’ receipts, as the case may be. | z 

Sec. 41. The tax receipt and duplicate shall be substantially Form ot 
in the following form, to wit; 
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Sec. 42. It shall be the duty of the county clerk, on receiv- 


ing any duplicate tax receipt from the treasurer, forthwith to 


axamine the same and compare it with the tax list in his posses- 
sion, and see if the total amount of taxes and the several 
amounts of the different funds are correctly entered and set 
forth in such receipt, and in case it shall appear that the treas- 
urer has not collected the full amount of taxes and. interest 
which, according to the tax list and the terms of the receipt, 
he should have collected, then the county clerk shall forthwith 
charge the treasurer with the amount such receipt falls short 
of the true amount, and the treasurer shall be liable on his 
official bond to account for and pay over the same. 


Sec. 43. All tax receipts issued by the county treasurer 
shall be numbered consecutively, commencing with number one 
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on the first receipt issued for the taxes of any one year, and he | 


shall not receipt for more than one year’s taxes on the same 
property in one tax receipt, but shall keep a separate and dis- 
tinct series of numbers of receipts issued for the taxes of each 
year for which the same have been levied and assessed in this 
Territory. 


Sec. 44. Whenever any taxes are paid, the treasurer shall 
write on the tax duplicate opposite the description of the real 
estate or property whereon the- same were levied, the word 
“ paid,” together with the date of such payment and the name 
of the person paying the same; and the county clerk, on re- 
ceiving the duplicate receipt, shall forthwith make the same 
entries on the tax list in his possession. 


Sec. 45. The county treasurer is required to keep a cash 
book, in which he shall enter an account of all money by him 
received, specifying in proper columns provided for that pur- 
pose, the date of the payment, the number of the receipt issued 
therefor, by whom paid, and on account of what fund or funds 
the same was paid, whether territorial, county, school, road, 
sinking fund, or otherwise, and the amount paid in warrants, 
orders or receipts, each in a separate column, and the total 
amount for which the receipt was given, in another column; 
and the treasurer shall keep his account of money received for 


and on account of taxes, separate and distinct from moneys 


received on any other account ^ and shall algo keep his account 
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of money received for and on account of taxes levied and as- 
sessed for any one year, separate and distinct from those levied 
and assessed for any Other year; and all entries in said cash 
book, of money received for taxes, shall be in the numerical 
order of the receipts issued therefor. 

Sec. 46. Whenever the treasurer receives money, warrants 
or orders, on account of licenses, fines or any other account 
except taxes, he shall make out duplicate receipts for thesame, 
and deliver one to the person making such payment, and the 


other tothe county clerk, as provided in the case of tax receipts, 


and shall forthwith enter the same in his cash book as in case 
of money received-for taxes, but in a separate place and with 
a separate and distinct series of numbers of receipts issued 
therefor. 


Sec. 47. The cash book above provided for shall be as nearly 


as practicable in the following form, to wit: 


ee ee ee ee MIAN 


Treasurer's Cash Book. 


County, Dakota. 


z 


Date, 
N 
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Sec. 48. The county clerk is required to keep a duplicate of 
the treasurer’s cash book, and to enter therein all duplicate re- 
ceipts by him received from the treasurer, in the same manner 
and form as the treasurer is required to enter the same. | 


Sec. 49. If on the assessment roll or. tax list there be any 


error in the name of the person assessed or taxed, the name 
may be changed, and the tax collected from the person inten~ 
ded, if he be taxable and can be identified by the assessor or 
treasurer; and when the treasurer, after the tax list is com- 
mitted to him, shall ascertain that any land or other property 
is omitted, he shall report the fact to the county clerk, who 
upon being satisfied thereof, shall enter the same upon his as« 
sessment roll, and assess the value, and the treasurer shall enter 
it upon the tax list, and collect the tax as in other cases. 


Sec. 50. No demand of taxes shall be necessary, but it 
shall be the duty of every person subject to taxation under 
this law to attend at tho treasurer’s office at the county ‘seat 
and pay his taxes; and if any person neglect so to attend and 
pay his taxes, until after the first day of January next sucs 
ceeding the levying of the taxes, the treasurer is directed and 
required to collect the same by distress and sale; Provided, 
That in case any person having only personal property assess~ 
ed and upon which the taxes are unpaid, shall, in the opinion 
of the treasurer, be about to move out of the county; it shall 
be the duty of the treasarer to collect such taxes at any’ time 
after the tax duplicate has been placed iw his hands. 


Sec. 51. On the, first day of May of the year after which 
taxes shall have been assessed, all unpaid taxes shall become 
delinquent, and shall draw interest at the rate of ten per cent. 
per annum from the date of such delinquency. 


Sec. 52. To all taxes which remain unpaid at the time the 


same become delinquent, there shall be added, as a penalty, ten 
per cent. on the amount so remaining unpaid, which shall be 
added to the amount assessed, and collected, by the county 
treasurer. 

Sec. 58. Taxes upon real property are hereby made a per- 
petual lien thereupon, against all persons and bodies corporate, 
except the United States and this Territory. 
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Sec. 54. When the treasurer distrains goods, he may keep 
them at the expense of the owner, and he shall give notice of 
the time of their sale within five days after the day of the 
taking, in the manner that constables are required to give notice 
of the time of the sale of personal property on execution ; and 
the timeof the sale shall-not be more than ten days from the 
day of the taking, but he may adjourn’ the sale from time to 
time for a period not to exceed three days,and shall adjourn once 
at least when there-are'‘no biddérs; and incase of an adjourn. 
ment, he shall put up a noticé thereof ‘at the place of sale. 
Any surplus remaining above the taxes, charges for keeping, 
and fees for sale, shall be returned to the owner, and the treas- 
urer shall, on demand, render an account in writing of the 
sale and charges. 


Sec, 55. If the treasurer be resisted or impeded in the ex- 
ecution of bis office, he may require any suitable person or per- 
sons to.aid him therein, and if any such person refuse to aid, 
he shall forfeit a sum not, exceeding ten dollars, to be recovered 
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Sec. 56. The treasurer shall continue to receive payment of 
all taxes after the first-day of January upon the: above terms 
l aan collected by distress and sale. 


See, 5T. Whenever, in the collection of any district, town, 
city or local tax, which may have been levied according to law, 
the collector is not able to make the tax by distress and sale of 
personal property, and real estate is to be sold for the same, it 
shall be the duty of the collector of the tax to send such de- 
l linquent list to the county treasurer on or before the fifteenth 

day of July of each year, and the county treasurer shall re~ 
ceive the delinquent list and advertise the same at the same 
time he advertises the sale of real estate for delinquent taxes, 
as hereinafter provided, by.adding the amount of such delin: 
quent district, town, city or local tax to the amount of delin~ 
quent territorial, county and other taxes, and shall sell such 
lands for the purpose of paying all such delinquent taxes as 
hereinafter directed, and shall credit the proper district, town, 
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city or locality for the amount of taxes so collected, which 
shall be subject to the order of the proper collecting officer. 

Sec. 58. The treasurer shall give notice of the sale of real: 
property by publication thereof once a week: for three consec 
utive weeks, commencing the first week in August preceding: 
the sale, in a newspaper in his county, if there be one, and if 
there be no paper public. =d in his county, shall give notice by- 
a written or printed notice posted on the door of the court 
house or building in which the courts are commonly held, or the- 
usual place of meeting of the county commissioners, for three. 
weeks previous to the sale; such notice shall contain a notiĝis 
cation that all lands, on which the- taxes of the preceding year- 
(nating it) remain unpaid, will be sold, ard the time and-place. 
of the sale, and said notice must contain a list of the lands to- 
be sold, and the amount of taxes due. The treasurer shall add- 
to cach description of land so advertised the sum óf ten cents 
for each description, other tban town lot, and for each town 
lot the sum of five cents, to defray the expenses. of advertising,. 
which amount shall be paid by the county treasurer at the ex- 
piration of the sale, upon the affidavit of the publisher. 

Sec. 59. That on the first Monday of September in each 
year, between the hours. of nine o'clock, A. M., and four 
o’clock, P. M.,.the treasurer is directed to offer at public sale, 
at the court house, or place of holding courts in his county, or 
at the treasurer’s office where by law the taxes are made paya- 
ble, all lands on which the taxes levied for the previous year. 
still remain unpaid, and he may adjourn the sale from day to. 
day until all the lands and lots or blocks have been offered : 
Provided, however, No real estate belonging to any person 
shall be sold for taxes, while personal property belonging to. 
such person can be found by the treasurer or collector, and po. 
taxable property shall be exempt from levy and sale for taxes. 

Sec. 60. The person who offers to pay the amount due on 
any parcel of land for the smallest portion of the same, is to. 
be considered the highest bidder, and when such a portion con: 
stitutes a half or more, of the percel, it is to be taken from 
the east side thereof, dividing it by a line running north and 
south, except that town lots are to be divided, in such case, 
lengthwise by a parallel with the proper lines of the lots. If 
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, the portion taken be less than one-half of the parcel, it is to be 


taken from the south east corner, in a square form as nearly 
as the form of the land will conveniently permit. 


The preceding provisions of this section are subject to the 
following qualifications: 

The homestead is liable to be sold for no tax save that which 
is due upon itself exclusively, and the above directions concern- 
ing the division of a tract of land, shall be modified so as to 
meet this requirement; and to that end, the quantity of land 
bid may be obtained by drawing the division line in any direcx 
tion or form, so as to avoid the homestead, and when the home- 
stead constitutes a part of the tract or parcel sold, and is not 
yet ascertained, the court may in the action hereafter author- 
ized, at the suggestion of either party, cause proceedings to be 
had similar to that required in relation to mechanics’ liens, for 
the ascertainment of the homestead. And in all other cases 
of such sales, it may take the requisite order and proceedings 
to ascertain the land sold, and to set apart from the home- 
stead. P 


-~ 


Sec. 61. -Should any person so bidding fail to pay the amount 
due, the treasurer may again offer land for sale if the sale has 
not closed, and if it has closed, he may again advertise it speci- 
ally and by description, by one written or printed notice, posted 
for two weeks on the door of the court house or place where 
courts are usually held, after which it may be sold at public 
sale; or the treasurer may recover the amount by civil action, 
brought in the name of the county in which the sale was held. 

Sec. 62. On or before the first Monday of October following 
the sale of real property, the treasurer is required to file in 
the office of the county clerk of his county, a return of his 
sale of land (retaining a copy in his office) showing the lands 
sold, the names of the purchasers and the sums paid by them, 


and also a copy of the notice of the sale, with a certificate of ` 


the advertisement, verified by an affidavit, and such certificate 
shall be evidence of the regularity of the proceedings. 


‘Sec. 63. The description of real estate in such returns shall 
be entered in the same numerical order as required in the tax 
list and such return shall be as nearly as may be in the follows 
ing form, to wit i j 
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Sec. 64. The arehaser of any tract of land sold by th Binhi 
county treasurer for taxes, will be entitled to a certificate in: EE e A 
writing, describing the land so purchased, the sum paid, ‘and ` 
the time when the purchaser will be entitled to a deed, which- 
certificate shall be assignable, and said assignment must be ac~ 
knowledged before some officer having power to. take acknowl- 
edgment of deeds ; such certificate shall be signed by the treas- 
urer in his official capacity, and shall be presumptive evidence 
of the regularity of all prior proceedings. The purchaser ace 
quires the lien of the tax on the land, and if he subsequently 
pay any taxes levied on the same, whether levied for any year 
or years previous or subsequent to such sale, he shall haye same 
lien for them, and may add.them to the amount paid by him i in 
the purchase, and the treasurer shall make out a tax receipt 
and duplicate for the taxes on the real estate mentioned in such 
certificate, the same as in other cases, and shall write thereon, 

“sold for tax at public sale.” | 


Such certificate shall be substantially in the following form, 
to wit: 


County Treasurer's Certificate of Tax Sale. 


The Territory of Dakota,) .. Rsm of 
— county, ny l 
I, treasurer of the county of „in the 


Territory of Dakota, do hereby certify, that the following described 
real estate insaid county and Territory, to wit: (describing the same) 
was, on the day of , 18 , duly sold by 
me in the manner provided by law, for the delinquent taxes of the 


year 18 thereon, amounting to dollars, including 


interest and penalty thereon, and the costs allowed by law, to ; 
for the sum of dollars, he being the highest and best- 
bidder for the same. 

And I further certify, that unless redemption is made of real es- 
tate, in the manner provided by law, the said 

heirs or assigns, will be entitled to. a deed therefor on 

and after the of , A.D. 18 , on surren- 
der of this certificate. 

In witness whereof, I have hereunto set my hand this 
day of yA.D.18 . 


; ~ I 
n Treasurer, 
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Sec. 65. The treasurer is authorized to demand fifty cente: 


with the necessary amount of United States revenue stamps, 
and the fee of the notary public or other officer acknowledging: 
the deed, but any number of parcels of land bought by any 
one person, may be included in one deed or certificate, as may 
be desired by the purchaser; and whenever the treasurer makes. 
a deed to any land sold for taxes, he shall enter an account there- 
of in the sate book opposite the description of the land con~ 
veyed. | 

Sec. 66. After the tax sale shall have closed, and ne the 
treasurer has made his return thereof to the county clerk, as 
provided in section sixty~three of this chapter, if any real es... 
tate remain unsold for want of bidders thereof, the county 
treasurer is authorized and required .to sell the same at private. 
sale, at his office, to any person who will pay the amount of’ 
the taxes, penalty and costs thereon for the same. ` And to de-. 
liver to said purchasers a certificate, as provided in section 
sixty-five of this chapter; and to make out duplicate receipts 
for the taxes on such real estate, and deliver one to the purchas. 
ser and the other to the county clerk, as hereinbefore provided, 
(with the additional statement inserted’ in the certificate, that 
such lands have been offered at. public sale for taxes, but not 
sold for want of bidders,) on which he is required to write,. 
“ sold for taxes at private sale;’’ and the treasurer is further 
authorized and required to sell as aforesaid all real estate in. 
his county on which taxes remain unpaid and delinquent for 
any previous year or years. 

Sec. 67. The owner or occupant of’ any land sold for taxes, 
or any other person, may redeem the same at any time within 
tivo years after the day. of such sale by paying the county- 
treasurer, for the use of the purchaser, his heirs or assigns, the 
snm mentioned in this certificate, and interest thereon at the. 
rate of forty per cent. per annum from the date of purchase,, 
together with all other taxes subsequently paid, whether for any 
year or years previous or subsequent to sald sale, and interest 
thereon at the same rate from the date of such payment 5: and 
the treasurer shall enter a memorandum of the redemption in the. 
list of sales, and give a receipt therefor to the person redeem- 
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ing the same, and file a duplicate of the sams with the county 
clerk as in other cases, and hold the. money paid to the order of 
the purchaser, his agent or attorney ; Pryvided, That infants, 
idiots and insane persons may redeem sny lands belonging to 
them, sold for taxes, within two es after the expiration of 
such disability. 

Sec. 68. Any person claiming an undivided part of any 
land sold for taxes, may redeem the same on paying such pro- 
portion of the purchase money, interest, principal and subse- 
quent taxes as he shal! claim of the land sold. 


Sec. 69. In every case of partial redemption, pursuant to 
-the last section, the quantity sold shall be reduced in propor~ 
tion to’the amount paid on such partial redemption, and the 
county treasurer shall convey accordingly, 

Sec. 70. 1f no person shall redeem such lands. within two 
years, at any time after the expiration thereof and on producs 
tion of the certificate of purchase, the treasurer of the county 
in which the sale of such lands took place shall execute to the 
purchaser, his heirs or assigns, in the name of the Territory, a 
conveyance of the real estate so sold, subject, however, to all 
the claims which the Territory may have thereon for taxes or 


- other liens or incumbrances. 


Sec. 71. Such conveyance shall be executed by the county 
treasurer under his hand, and the execution thereof shall be 
attested by the county clerk, with the-county seal, and such 
deed shall be prima facie evidence of. the truth of all the facts 
therein recited, and no more, and such deed shall be, as far as 


. practicable, in the following form, to wit: 


Whereas, A. B. did, on the day of , A, D. 
18 , produce to the undersigned, C. D., treasurer of the county 
of ,in the Territory of Dakota, a certificate of pur~ 
chase in writing, bearing date the _ day of i 
18 , signed by E. F., who at the last mentioned date was treasu- 
rer of said county, from Shih it appears that did on 
the . day of , 18 , purchase at public 
auction at the door of the court house in said county, the tract, parcel 
or lot of iand lastly in this indenture described, and which lot was 
sold to for the sum ot , being the amount 
due on the folowing tract or lot of‘land returned delinquent for the 
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non-payment of taias, costs and charges for the year 18 , to wit: 
(here insert the land offered for ‘sale:) And it appearing that the 
said A. B. is the legal owner of said certificate of purchase, and the 
time fixed by law for redeeming the land ‘therein described having 
now expired, anu the same not having been redeemed as provided 
by law, and the said A. B. having demanded a deed for the tract of 
land mentioned in said certificate, and which was the least quantity 
of the tract above described that would sell for the amount due there- 
on for taxes, costs and charges as above, specified, and it appearing 
that said lands were legally liable for taxation, and had been duly 
assessed and properly charged on the tax book or duplicate for the 
year 18 .- , and that said lands had been legally advertised for sale 
for taxes, and were sold on the day of 
18 


3 


Now, therefore, this indenture, made this - day of 
, 18 , between the Territory of Dakota, by C. D., 

the treasurer of said county, of the first part, and the said A. B. of 
the second part, witnesseth, that the said party of the first part, for 
and in consideration of the premises and the sum of one dollar in 
hand paid, hath granted, bargained and sold, and by these presents 
doth grant, bargain, sell and convey unto the said party of the second 
part, heirs and assigns forever, the tract or parcel of land 
mentioned in said certificate and described as follows, to wit: (de- 
scribe the land,) to have and to hold: said mentioned tract or parcel 
of land, with the appurtenances thereto belonging, to the said party 
of the second part, heirs and assigns forever, in as full and 
ample manner as the said treasurer of said county is empowered by 
law to sell the same. 

In testimony whereof, the said C. D., treasurer of said county of 

, has hereunto set his hand and seal on the day and 
year aforesaid. 
Attest : —, 
[seal.] 

Which deed shall be acknowledged by said treasurer before some 

one authorized by law to take acknowledgments of deeds. 


Shall not ba Sec. 72. The sale of lands for taxes shall not be invalid on 
valid, on . à 
aceount of account of such lands having been listed or charged on the du- 


plicate in any other name than that of the rightful owner. 
ven, Sec. 73. When conveyances are delivered for lands sold for 

taxes, the certificate therefor shall be canceled and filed away 

by the county clerk; and in case of the loss of any certificate, 
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on being fully satisfied thereof by due proof, and bond given to 
the Territory of Dakota in a sum equal to the value of the 
property conveyed, as in cases of lost notes or other commer- 
cial paper, the county treasurer may execute and deliver the 
proper conveyance, and file such proof and bond with the county 
clerk. 


Sec. 74. When, by mistake or wrongful act of the treasurer, 
land has been sold on which no tax was due at the time, the 
county is to save the purchaser harmless by paying him the 
amount of principal and interest to which he would have been 
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entitled had the land been rightfully sold, and the treasurer 


and his sureties shall be liable for the amount to the county on 
his bond, or the purchaser may recover the same directly from 
the treasurer. 

Sec. 75. A tax of thirty dollars, for territorial purposés, 
shall be levied upon each pedler of watches, clocks, jewelry, 
or patent medicines, and all other wares and merchandise not 
manufactured within the limits of this Territory, for a license 
to peddle throughout the Territory for one year. 

Sec. 76. Such license may be obtained from the county clerk 
of any county, upon paying the proper tax to the treasurer 
thereof, and taking his receipt therefor. l 

Sec. 77. Any person so peddling without a license is guilty 
of a misdemeanor, and the person actually peddling is liable 
whether he be the owner or not, and upon conviction thereof, 
shall forfeit and pay the sum of fifty dollars to the county 
treasurer where such conviction shall be had to be recovered by 
civil action in the rame of the county prosecuting for the same. 
All fines and penalties recovered under this section shall be 
applied to the common school fund of the county prosecuting 
for the same, and if any peddler refuses to exhibit his license 
to any person requiring a view of the same, he shall be pre= 
sumed to have none, and if he produce a license upon trial, 
such peddler shall pay all cost of prosecution. - 

Sec. 78. The treasurers of the several counties shall pay 
into the territorial treasury all funds in their hands belonging 
thereto, on or before the first Monday of November in each 
year, and at such other times as the territorial treasurer shall 


require ; and the funds so paid it shall be the identical territoria 
p : m x 
20* 
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warrants, if any, received by the treasurer for payment of the 
taxes, or in coin, or in treasury notes of the United States, 
and the county treasurer shall be entitled to receive ten cents a 
mile for travel each way by the nearest routes, in making his 
returns to the territorial treasurer, which he may receive either 
by a credit on his account, or on an order of the auditor upon 
the territorial treasury; Provided, however, That when the 
distance from the county to the territorial treasury is over one 
hundred miles, then the county treasurer is required to send 
the territorial tax by United States draft, or a post office order, 
for which he shall be allowed the actual expenses for procuring 


the same and no more. : 


See. 79. If any county treasurer shall willfully and negli~ 
gently fail to settle with the territorial treasurer at the time 
and in the manner above prescribed by law, he shall forfeit to 
the use of the Territory the sum of five hundred dollars, which 
sum may be recovered of him, or his sureties, on suit brought 
by the territorial treasurer in any court of this Territory having 
jurisdiction; or in case of failure of the territorial treasurer to 
bring such suit, then any citizen of the Territory may bring 
the same. 


Sec. 80. The county treasurer shal! settle with the county 
commissioners on or before the first Monday of May, and on 
the first Monday of October; Provided, however,.That the 
county commissioners may require the county treasurer to set- 
tle with them at any time. ‘The treasurer is to be charged with 
the amount of all tax lists placed in his hands for collection, 
and credited with the amounts collected thereon and the delin» 
quent lists, and he shall leave his-voucbers with the commission- 
ers, to be retained by them for evidence of his settlement: If 


£ 


the treasurer’s accounts are correct, the commissioners shall ` 


certify the same; if not, he shall be liable on his bond. 


Sec. 81. A list of lands becoming taxable for the first time 
in each county of the Territory, shall be procured by the ter 
ritorial auditor from the proper land officers, at the best prices 
for the Territory, and a list of the lands becoming so taxable 
in each of the several counties, shall.be forwarded by the au- 
ditor to the county clerk of each county on or before the fif- 
teenth day of February of each year. 
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Sec. 82. Each county treasurer-is required to keep a book warrant books 


called, the ‘‘ warrant book, in which he shall enter every ter- 
ritorial, county, road or other warrant or order by him paid, or 
received in payment of taxes, specifying the date at which the 
same was received and canceled, from whom received, the payee, 
or person in whose favor it was drawn, its number and date, the 
amount for Which it was originally drawn, the total amount of 
indorsements or payments made thereon, the principal sum for 
which it was received, the interest allowed, and total amount 
for which it was received, and the treasurer shall keep his ac- 
count of warrants and orders by him received for and on ac- 


count of taxes, separate and distinct from such as are by him — 


paid in cash, and in another and separate place he shall enter 
an account of all indorsements made on warrants or orders in 


part payment thereof. Such warrant book shall be in the fol- 
lowing form, to wit; 


Date 


From what 
received, 


Treasurers Warrant Book, 


No. of 
Warrant. 


Date of 


Payee of Warrant. Warrant 


County, Dakota. 


Amount. | Indorsements. 


Principal. 


Interest. 


Total. 


866 


“SMYV'I TVAANYD 
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Sec. 83. If any county treasurer in this Territory, or his Shan wituny 
make issue and 


deputy, or any other person, shall knowingly or willfully make, substitute war- 


$ 7 i i rants or orders 
issue and deliver, any tax receipt, or duplicate tax receipt, and for cash 


therein designate any part or parts-of the amount thereof as 
being paid in warrants or orders when the same was or were paid 
in cash, such treasurer, or deputy treasurer, or other person, 
shall be deemed guilty of a high crime and misdemeanor, for 
which he may be indicted by a grand jury, and on conviction 
thereof before any court of competent jurisdiction in this Terri- 
tory, he shall be sentenced to imprisonment in the penitentiary 
for aterm of not less than one, nor more than five years, in 
the discretion of the court. 


. . . zg Intent to defraud 
Sec. 84. If any county treasurer in this Territory, or his ean 


deputy, or any other person, shall knowingly or willfully make, 
issue and deliver, any tax receipt, or duplicate tax receipt, re! 
quired by section forty-one of this act to be issued, by fraud- 


ulently making the tax recéipt and its duplicate, or the paper * 


purporting to be its duplicate, different from each other, with 
intent to defraud the Territory of Dakota, or any county in 
said Territory, or any person or persons whomsoever, such 
treasurer or deputy treasurer or other person, shall be deemed 
guilty of a high crime and misdemeanor for which he may be 
indicted by a grand jury, and on conviction thereof before 
any court of competent jurisdiction of this Territory, he shall 
be sentenced to imprisonment in the penitentiary for a term of 
not less than one year, nor more than fivé years, in the discre- 
tion of the court. - 


Sec. 85. In the case of dereliction of duty on the part of Dereliction 


any officer or person required by law to perform any duty uns 
der the provisions of this act in any county in this Territory, 
. such person shall thereby forfeit all pay and allowance that 
would otherwise be due him, and the county commissioners in 
any such county, on receiving satisfactory evidence of such de« 
reliction or failure to perform as required by law any duty en» 
joined by this act, shall refuse to pay such person or pérsons 


any sum whatever for such services. 
| 


Sec. 86. Every person owning or keeping a dog or dogs Persons keeping 
e . an $ ” 065, shall be 
within the city of Yankton in the Territory of Dakota, shall ravired to list 


be required to list to the precinct assessor at the time of listing 
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other property, in the same manner and under the same penal- ` 
ties as is or ‘are provided for listing other property, all dogs he 
or she may own or keep, and.on which the following tax shall 
be levied and collected, for the use and benefit of the common 
schools of the city of Yankton, in which such dogs are kept or 
owned; for each dog, one dollar, and for each slut or bitch,. 
two dollars. 

Sec. 87. Said tax shall be a perpetual lien on all property, 
real or personal, which the owner of such dog or dogs may 
have at the time of assessment or at any subsequent time, ‘and 
if not paid shall be collected by distress and sale at the same 
time and in the same manner that other delinquent taxes are 
collected, together with the same penalty. 

Sec. 88. No person shall be liable to prosecution for dam- 
age for killing any dog found running at large which has not. 
been listed, or upon which said tax has not been paid after the 


“same has become delinquent; Provided, however, That notha 


County treasurer 
ball keep his 
office, where 


ing in the three sections [86, 87, 89,] shall apply to any other 
part of the Territory except Yankton city. 


COUNTY TREASURERS. 


Sec. 89. The county treasurer shall be the collector of tax- 
es; he shall keep his office atthe seat of justice for his county, 
and shall keep a fair and accurate current account. of the mon- 
eys by him received, showing the amount thereof, the time 
when, from whom and on what account received, in cash, war- 
rants, county or road orders; and if in warrants or orders, 
their kind, number, or other designation; amounts for which 
they were drawn, interest due thereon, and the amounts of the 
receipts thereon endorsed, if any; also of all disbursements 
by him made, showing the time when, to whom, on what ae: 
count and the amount paid; and he shall so arrange his books 
that the amounts received and paid on account of each separate 
and distinct fund or appropriation, shall be exhibited in sepa- 
rate and distinct columns, or accounts, and so as to show wheth- 
er the same was received or paid in cash, or warrants or orders, 
and if either of the latter, their designation and other partic- 
ulars as above required; and the county treasurer shall at all 
times exhibit such accounts, when desired, to the territorial, 
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county or school officers, entitled to receive the: same, and 
shall at any time pay over the-balance in his hands to them, 
upon receiving proper vouchers. 

Sec. 90. When any money shall be paid to the county treas» 
urer, he shall make the proper duplicate receipts for the same, 
as in the case of the payment of taxes, and shall give one of 
said receipts.to the person paying said money and the other to 
the county clerk within one month thereafter. 

Sec. 91. The books, accounts and vouchers of the county 
treasurer, and all moneys, warrants or orders remaining in the 
treasury, shall at all times be subject to the inspection and ex~ 


amination of the county commissioners. 


Sec. 92. When the county treasurer shall receive any county 
or territorial warrants, or orders, on which any interest is due, 
he shall note on such warrants or orders the amount of inter- 
est by him paid thereon, and shall enter in his account. the 
amount of such interest, distinct from the principal. 


Sec. 93. When the county treasurer of any county shall 
pay any county order drawn on him by the county commission- 


ers, or when he shall take or receive any such order in pay- 
ment for any tax, he shall write on the face of such order 


“ Redeemed,” and the date of redemption, and shall sign his 


name thereto. 


‘See. 94. When any person desiring to pay any taxes due 
and: unpaid, shall present a county order to the treasurer of 


any county in payment for such tax, which shall exceed the- 


amount that such treasurer is authorized to receive in county 
orders in payment for~such tax, he shall endorse on the back 
of such order in part payment, the amount he is authorized by 
law to receive, and date the same. Said treasurer shall take 


two receipts from the holder of such order, for the amount so 


endorsed and paid, showing the date of the endorsement, a 
full description of such county order, including. the date there- 


of, to whom given, the amount for which it was given, and all. 


the endorsements thereon ; one of which receipts he shall forth- 
with file with the oy clerk, the other le shall retain as his 
voucher. : - : 


Sec. 95. Each county treasurer may appoint one or more: 
deputies to. assist him in. the collection. of taxes, and may take: 
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such bond and security, from the person so appointed, as he 
shall deem necessary for his indemnity, and shall in all cases, 
be liable and accountable for the proceedings and misconduct 
of his deputies. | 

Sec. 96. When any person shall desire to pay only a portion 
of the tax charged on any real estate, such person shall pay a 
like proportion of the several taxes charged thereon, and no 
person shall be permitted to pay one of said taxes without pay- 
ing the others, except the tax for the erection, completion or ren 
pair of school houses, the collection of which shall have been 
enjoined by law. 

Sec. 97. The county treasurer shall make sale of delin- 
quent lands and town lots in the manner and at the times re- 


quired by law. 


Sec. 98. Each county treasurer on going out of office shall 
deliver to his successor in office all public moneys, books, acs 
counts, papers and documents, in his possession; and in case 
of the death of any county treasurer, his legal representatives 
shall, in like manner, deliver up all such moneys, books, acs 
counts, papers and documents, as shall come into their posses 
sion. 


Sec. 99. If any county treasurer shall fail to make return, 
fail to make settlement, or fail to pay over all money with 
which he may stand charged, at the time and in the manner 
prescribed by law, it shall be the duty of the county clerk, on 
receiving instructions for that purpose from the territorial au- 
ditor or from the county commissioners of his county, to cause 
suit to be instituted against such treasurer and his sureties or 
any of them, in the district court of his county. 


Sec. 100. Whenever suit shall have been commenced against . 
any delinquent county treasurer, as aforesaid, the county com~ 
missioners of such county may, at their discretion, remove 
such treasurer from office, and appoint some suitable person 
to fill the vacancy thereby created, as hereinbefore provided. 


Sec. 101. The county commissioners of any one of the 
counties of this territory may require the county treasurer to 
give additional freehold sureties, whenever in the opinion. of a 
majority of said commissioners, the existing security. shall- have 
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become insufficient; and said commissioners are hereby also 
authorized and empowered to demand and receive from said 
county treasurer an additional bond, as required by law, with 
_ good and sufficient freehold security, in such sum as said com~ 
missioners or a majority of them, may direct, whenever, in 
their opinion, more money shall have passed, or is about to 
pass into the hands of said treasurer than is or would be re~ 
covered by the penalty in the previous bond. 


Sec. 102. If any county treasurer shall fail or refuse to give 
such additional security or bond, for and during the time of ten 
days from and after the day on which said commissioners shall 
have required said treasurer so to do, his office shall be con- 
sidered vacant, and another treasurer shall be appointed, agree- 
ably to the provisions of law. i 

Sec. 103. No county. treasurer shall either directly or indi» 
rectly, contract for or purchase any order or orders, issued by 
the county of which he is the treasurer, at any discount what- 
ever upon the sum due on such order or orders; and if any 
county treasurer shall so contract for or purchase any such or» 
der or orders, he shall not be allowed, in settlement, .the 
amount of said order or orders or any part thereof, and shall 
also forfeit the whole amount due on such order or orders, to 
be recowered by civil action, at the suit of the Territory of 
Dakota, for the use of the county. ; 


Sec. 104. The county treasurer, on his settlement with the 
county commissioners, shall not be credited with any sum for 
interest paid on any order, unless he shall, at the time of 
receiving the same, have noted thereon the amount of interest 
due thereon. 

Sec. 105. If any county treasurer shall loan any money be~ 
longing to his county, with or without interest, or shall use 
the same for his own individual purpose, he shall forfeit and 
pay for every such offense a sum not exceeding five hundred 
dollars, nor less than one hundred dollars, to be recovered in 
action at law at the suit of the Territory of Dakota, for the 
use of the county. 

Sec. 106. Each county treasurer shall, immediately after the 
annual settlement with the county commissioners of his county, 
on demand and presentation of the order of the clerk, issued by 
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direction of the county commissioners therefor pay over to the 


district or precinct treasurer, city treasurer, or other proper 
officer, all moneys in the county. treasury belonging to any 
district, precinct, city, town or school district; Provided, That 
the moneys mentioned in this section may, by the direction of 
the proper local officers, remain in the county treasury, on the 
order of the county clerk as aforesaid. 


Sec. 107. The county clerk and county treasurer, conjointly 
shall make out annually a detailed exhibit, showing the receipts 
and disbursements of the county for the fiscal year, and also 
the assets and liabilities at the time of making out the same; 
said exhibit shall show the amount of all orders on the treas~ 
ury issued during the year next preceding,.to whom allowed, 
and on what account, and also the liabilities of the county sta: 
ted in detail, and the assets of every kind as near as may be ; 
showing also the amount of funds in the treasury at the time of 
making said exhibit, on what account paid in, and the kind of 


funds ; said exhibit shall be made out annually, and posted up. 


in the office of the treasurer, on the first Monday in October. 


Sec. 108. If any county treasurer, other officer or -person, 
charged with the collection, receipt, safe keeping, transfer or 
disbursements of the public money, or any part thereof, be- 
longing-to the Territory or any county, precinct, district, city, 
town or school district in this Territory, shall convert to his 
own use, or fo the use of any other person or: persons,. body 
corporate, association or party whatever, in any way whatever ; 
or shall use by way of investment in any kind of security, 
stocks, loan, property, land or merchandise, or in any other 
manner or form whatever; or shall loan, with or without 
interest, to. any company, or corporation, association or ins 
dividual; or shall a with any company, or corpora- 
tion, or individual, any portion of the publie money, or other 
funds, property, bonds, securities, assets or effects of any 
kind, received, collected. or held by him for safe keeping, trans- 
fer or disbursements, or in any other way or manner, for any 


other purpose; or if any person shall advise, aid, or in any 


manner participate in such act, every such act shall be deemed 
and held in law to be an embezzlement of so much of said 


moneys, or other property as aforesaid, as shall be thus conver-. 
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ted, used, invested, loaned, deposited, or paid out as aforesaid, 
which is hereby declared to be a high crime and misdemeanor, 
and ‘upon presentation, trial by- indictment and conviction 
thereof before any court of competent jurisdiction in this Ter. 
ritory, such county treasurer or other officer or person shall be 
sentenced to imprisonment in the penitentiary, and kept at 
hard labor, for [a}term of not less than one year nor more than 
twenty-one years, according to the magnitude of the embezzle: 
ment, and also to pay a fine equal to double the amount of 


” 806 


money or other property so embezzled, as aforesaid; which © 


fine shall operate as a judgment at law on all the estate of the 


party so convicted and sentenced, and shall be enforced by ex- 


ecution or other process, for the use only of the party or par- 


ties whose money, or other funds, property, bonds or securities, 
assets or effects, of any kind as aforesaid, have been so embez- 
zled; and in all cases, such fine so operating as a judgment, 
shall only be released or entered as satisfied by the party or 
parties in interest, as aforesaid. 


Sec. 109. If the county commissioners deem any expendi. 
ture necessary, greater in amount than can be provided for by 
the annual tax, they shall require a vote of the county thereon, 
either at a general election, or one called especially for the pur- 
pose. In either case, four weeks notice of said election shall 
be given in each newspaper published in the county, and the 
notice shall specify the amount to be raised, and the precise pur- 
pose for which it is to be expended, and if a majority of the 
votes cast authorize the tax, the county commissioners shall 
cause the same to be levied and collected in the same manner 
as the annual tax, and if possible at the sametime; Provided, 
however, That. no. new assessment shall be made for any 


especial tax. 


Sec. 110. It is hereby made the duty of the territorial audi- 
tor; to send certified copies of this act, to the county clerks of 
the respective counties in this Territory, on or before the 25th 


` day of January, 1869, so as to enable the county commission- 


ers to act under its provisions ; also that this act shall be pub- 


lished in the Union § Dakotaian, and the Dakota Republican, 


` on or before the 25th day of January, 1869. 


= 
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Sec. 111. That chapter twenty-four of the laws of 1865 
and 1866, entitled, ‘an act in relation to territorial and county 
revenue,” and all parts of acts conflicting with the provisions 
of this act are hereby repealed; Provided, however, That this 
act shall in no wise abrogate, annul or repeal the provisions 
of an act of tkis session entitled, “an actin relation to taxing 
real and personal property,’ and, Provided, further, That 
nothing in this act shall bé so construed as to repeal any of the 
provisions of the common school laws now in force, and Pro- 
vided, further, That nothing in this act shall be construed as 
to effect any proceedings had under the provisions of any for. 
mer act of the legislature. 

Sec. 112. This act shall take effect and be in force from and 
after its passage. 

Approved, Jan. 12, 1869. 


TIMBER. 


CHAPTER 26 3: 


AN ACT TO ENCOURAGE THE PLANTING AND 
GROWING OF TIMBER, 


Be it enacted by the Legislative Assembly of the Merr ator: of 
Dakota: 


Section 1. That any person or persons, owning or claiming 
any prairie lands, in this Territory, who shall sow seed there- 
on, set out, plant or cultivate, protect and keep in good -grow- 
ing condition, five acres timber, the trees to be not more than 
eight feet apart; every such person or persons owning or 
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claiming such lands, shall be allowed to hold exempt from taxs 
ation, the oneefourth of the one-fourth section whereon the 
same may be situated, with all improvements thereon, not ex~ 
ceeding one thousand dollars in value. 


Sec. 2. The exemptions provided for in this act shall cons Exemptions in 


tinue and be in force for the term of ten years from and after $ torca hew long 
the planting of the timber aforesaid. 


Sec. 3. The change of ownership of the lands referred to in Change of 
this act, shall in no way change the operation of this act; 
Provided, The owner or claimant of said lands shall protect. 

_ and keep the timber as aforesaid, in a good growing condition. 


Sec. 4. All acts and parts of acts in conflict with the pro- Acts s eondiistivg 
visions of this act are hereby repealed. 

Sec: 5. This act shall take effect and be in force from and te Te take effect 
after its passage and approval by the Governor. i 

Approved, Jan. 5, 1869. 


TOWNSITES. 


CHAPTER 27. 


AN ACT SUPPLEMENTARY TO AN ACT ENTITLED 
“AN ACT IN RELATION TO TOWNSITES ENTERED 
AS SUCH UNDER THE ACT OF CONGRESS, 4Pa 
PROVED MARCH 2d, 1867,” APPROVED DECEM- 
BER 18th, 1867. 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota: 


Section 1. That whenever any tract of land shall have beer 
settled upon and entered aga townsite under the provisions of 
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When land shall, the act of congress of March two, eighteen hundred and sixty- 
hare been sot- 


tied and entered BEYEN, entitled an act for the relief of the inhabitants of cities 


ander the pro- and towns upon the public lands, and the.act of congress of June- 
visions ofthe 


act of Congress, eight, eighteen. hundred and sixty-eight, entitled an act to. 


not included 


nn notimits amend an act entitled an act for the relief of the inhabitants of 


tity, Pitons, ities and towns upon the public lands, approved March two,. 


whore, Proviaet eighteen. hundred and sixty-seven ; in case that the said towne. 
site so entered is not included within the limits of an incorpo~. 
rated town or city, it shall be the daty of the person or officer- 
so entering the said townsite or his successor in office to dise. 
pose of and convey by deed or deeds, the land by- him so en~. 
tered as may be directed by a petition signed by not less. than. 
two-thirds of the citizens or occupants of said townsite; and. 
he is hereby: authorized and empowered to.convey and dispose 

of said land as specified in said petition, which petition shall be 
recorded in the office of the register of deeds of the county in. 
which.said townsite was situated ; Provided, however, That he 

` shall deed to such bona fide occupant the lot or lots or parcels 
ef lands by said occupant so occupied on said townsite, on the 
Frovided further date of the entry of said townsite; Provided, further, That if 
the said townsite shall have been surveyed into lots, blocks, 

streets, and alleys prior to.the entry of said townsite, the per~ 

son entering the same, may convey the same as hereinbefore 

prescribed without first making a resurvey. of said town. 

Ast to takoota Bec, 2. This act shall-take effect from after and its. passage 
and approval. Í 
Approved, January 12th, 1869.. 
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ALBANY COUNTY. 


CHAPTER 28. o 
AN ACT TO ORGANIZE THE COUNTY OF ALBANY. 


Be wt enacted ù the Legislative Assembly of the nse 
of Dakota: 


Section 1. That all that portion of Dakota Territory apna eri de 


braced within the following described boundaries, shall be Om°qsshPeint 


i 
known as the County of Albany, to-wit : Sherif Probate 
Regis 


= of deeds, Justi 
Commencing at Buford Station, on the. Union Pacific K il Se ace 


road, thence due north to the fortysfifth parallel of north lati« bles, Coroner, 


County Superin- 
tendent, Sur- 


tude, thence west along said parallel to the one hundred and Foro Dietript 
seventh degree and thirty minutes west longitude, thence ““°™” 
south to the forty-first. parallel of north latitude, thence east 

along said parallel to a point due south of Buford Station, and 

thence north to the point of beginning; and the following offic 

cers are hereby appointed for said County, to act until the next 

ensuing general election, and until their successors are duly 

elected and qualified : 


County Commissioners—J. W. Collins, Fred. Laycock and 
T. J. Ruth. -~ 

Sheriff—Thomas D. Sears. 

Probate Judge—M. C. Page. 

Register of Deeds—A. W. McClearn. 

Justices of the Peace—N. T. Webber, J. C. Walters, B. F. 
Green and H, C. Hall. 

Constables—S. Osborn, Samuel Douglas, A. Trabing and 
E. Carter. 


Coroner—J. H. Finfrock. 
21% 


e 
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County Superintendent of Public Instruction—George W. 
Lancaster. 

Surveyor—H. H. Richards. 

District Attorney—E. L. Kerr. 


County commis- Sec. 2. The County Commissioners may fill all vacancies in 
aionors may fill è : 
vacancies. county offices, and the persons so appointed shall hold their 


Persons s#ppoint- 


ed tohold their office until the next general ensuing election, and until their 
offices until =} 


when successors are duly elected and qualified. 

Gevernor may Sec. 3. The Governor may appoint as many notaries pub- 
appoint Notaries ., . 

public . lie for said county as he may deem necessary. 

County seat. Sec. 4. The county seat of said county is hereby located at 
-whore 


Laramie City. — 

Power of county Sec. 5. The County Commissioners of said county shall 
have the power, at any regular meeting of the Board, to make 

an order increasing the fees of county officers; Provided, 

however, That the fees of said officers shall not be increased 

more than three times what is now allowed by law. 


_ Act to tako eect Sec. 6. This act shall take effect and be in force from and 
after its passage and approval. 


Approved, Dec, 16, 1868. 


Fal 
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- ALBANY AND CARBON COUNTIES. 


CHAPTER 29. 


AN ACT CONSTITUTING THE COUNTIES OF ALBANY 
AND CARBON A PART OF THE SECOND JUDICIAL 
DISTRICT: PROVIDING FOR TERMS OF THE DIS. 
TRICT COURT THEREIN, AND FOR OTHER PUR- 
POSES. 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota: 


f 


“Section 1. "That all that portion of the Territory of Dakota portion ot tere - 
known and designated as the counties of Albany and Carbon, tory designata 
be, and the same is hereby attached to, and made a part of the 
Second Judicial District of Dakota Territory. 


Sec. 2. That in addition to the terms of the district court One regular 
in said ‘district now provided by law, there shall be annúally court neS 
held at the county seat of said county of Albany, at least one 
regular term of said court. Said term shall commence on the 


fourth Monday of March, in each year. 


Sec. 8. That in addition to said term as above provided, the Tà addition te 
judge of said court may in his discretion, if he shail deem the 
public interests require it, hold another regular term of said 
court in said county of Albany, annually, at the county seat 
thereof, at euch time as he may appoint. 


Sec. 4. The judge of said court, if he shall appoint an ad~ 1 the judge 
ditional term of said court as provided for-in this act, shall 9#ditional term 
give notice thereof, by publication for at least three weeks in 


a newspaper published in said county of Albany, if there be 
one published in said county, if not, by publication in a news- 
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paper published in this Territory nearest to the county seat of 
said county, the first of which publications shall be at least 
sixty days before the first day of said term. 


Sec. 5. The judge of said court is hereby authorized to ap- 
point a clerk of said court. 


Sec. 6. The county commissioners of said county, are here» 
by authorized and required, to levy and cause to be collested a 
tax upon the taxable property of said county, sufficient to pay 
the expenses of the courts herein provided for, which expenses 
including the per diem of the judge, attorney, marshal, jury- 
men and all other expenses, shall be certified by the judge of 
said court, and shall be paid by the treasurer of said county, 
upon such certificate. 


Sec. 7. There shall be allowed and paid by the treasurer of 
said county, out of the money collected as above provided, to 
the judge holding said additional term, the sum of ten dollars 
per day for each and every day necessarily occupied in holding 
said court. 


ł 


Sec. 8. All cases that are now pending, or that shall: before 
the first day of the term herein appointed for Albany county, 
be pending in the said district court within and for the county of 
Laramie, the defendants of which are charged with the com- 
mission of crimes within the limits of what is at present the 
counties of Albany and Carbon, and all civil cases, if the 
plaintiff therein shall request the same, shall be transferred to 
the district court within and for the county of Albany, and 
shall there be disposed of; and the clerk of said court in Lar- 
amie county shall certify to the clerk of said court in Albany 
count”, all the proceedings that may have been had, in each of 
said eases, in said court, and transmit the same with all 
the zxpers in the case to the said clerk of Albany county - 
Without delay: Provided, however, That no civil case shall be 
transferred unless the plains therein shall serve a written no- 
tice, signed by himself, his agent or attorney, on the clerk of 
the court of Laramie county, and ulso on the defendant in the 
action, or his attorney, at least ten days previous to the first 
day of the next regular term of the district court within and 
for said county of Laramie, stating that he desires the same to 
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‘be so transferred; and unless said plaintiff shall pay to the 
gaid clerk five dollars for certifying the proceedings and transa 
- mitting the same together with papers in the case as herein 
required. 

Sec. 9. Nothing in this act contained shall be construed to Notto eomniot 
interfere in any manner with the courts now provided by law 207 bolden in, 
to be holden within and for the county of Laramie. 


Sec. 10. The county of Carbon is hereby attached to Al~ The county of 


Carbon athechet 
e > >» t n o 
bany county for judicial purposes. fadiclal TiN poi 


Sec. 11. The counties of Albany and Carbon are hereby ate Attached to 


Laramie for 
tached to the county of Laramie for Representative purposes. representative 
Sec. 12. This act shall take effect and be in force from and To take effect 
after its passage and approval. 


-Approved, Dec. 29, 1868. 


ALLEYS AND STREETS IN YANKTON. 


CHAPTER 30. 


AN ACT TO VACATE CERTAIN STREETS AND AL- 
LEYS IN “WITHERSPOON’S YANKTON,” DAKOTA 
TERRITORY. 


Be tt enacted by the Legislative Assembly of the een’ of 
Dakota: 


- Section 1. That the alley running through block No. 40, and nescription of 
the alleys running through blocks No’s. 18 and 19, and the Sev vetea 
streets or public highways running along the south ‘and west 
side of said block No. 18, in ‘“‘Witherspoon’s Yankton,” Dakota 


Territory, be, and the same are hereby declared vacated, 
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Sec. 2. That this act shall take effect and be in force from 
and after its passage. 
Approved, Jan. 8, 1869. 


CHAPTER 81. 


AN ACT TO VACATE A PORTION OF THE ALLEY IN 
BLOCK NO. SIXTEEN, OF “WITHERSPOON’S AD. 
DITION,” TO YANKTON, DAKOTA TERRITORY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Section 1. That that portion of the alley running between 
lots eight, nine, ten and lot eleven, in’ the east half of block 
No. sixteen, in ‘‘Witherspoon’s Yankton,” be, and the same 
is hereby declared vacated. 

Sec. 2. That when all the owners of any entire block desire 
to close up any alley of such block, such owners shall have the 
right to close up the alley of their said blocks, and such alley 
shall remain closed and vacated until such time as the,owner of 
some one lot or more in the block of which the alley so closed 
up and vacated shall be, shall desire that the same may be 
opened, when such alley shall be opened. This section shall _ 
apply to all blocks in the town of Yankton, Dakota Territory, 
as incorporated, and to all additions made thereto. 

Sec. 3. All acts and parts of acts conflicting with this act 
are hereby repealed. . 

Sec. 4. This act shall take effect and be in force from and 
after its passage. 


Approved, Jan. 15, 1869. 
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BRIDGE—UNION COUNTY. 


CHAPTER 32. 


AN ACT AUTHORIZING THE BOARD OF COUNTY 
COMMISSIONERS OF UNION COUNTY, DAKOTA 
TERRITORY, TO KEEP IN REPAIR THE MILITARY 
BRIDGE ACROSS THE BIG SIOUX RIVER. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota :: 


Section 1. The board of county commissioners of Union anaes 
authorized.. 


county, Dakota Territory, are authorized to keep in repair and $7004.64 

in good condition the west-half of the military bridge across 

the Big Sioux river 5. Provided, however, That the amount ex. 

pended in repairing said bridge do not exceed one hirise) 

dollars per annum. 

Sec. 2, This act shall take effect and be in force from and Act to takeettect 

. : ~w hen 

after its passage and approval.. - 


Approved, Jan. 15th, 1869.. 
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CHEYENNE CITY—DEBT. 


CHAPTER 33. 


AN ACT TO AUTHORIZE THE CITY OF CHEYENNE 
TO FUND ITS FLOATING DEBT, AND FOR OTHER 
PURPOSES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakova : 


Section 1. The city council of the city of Cheyenne, shall 
have power to provide for funding the floating debt of said 
city, together with that of the provisional government of said 
city contracted prior to the taking effect of the present city 
charter altogether not to exceed twenty thousand dollars, sub- 
ject to the conditions contained in this act. 

Sec. 2. For the purposes of carrying into effect the provis- 
ions of section one of this act, the city council shall have power 
to provide for the issuing of city bonds which shall not be in 
less sums than one hundred dollars each, and which shall be 
payable in not more than ten years after the date of their 
issue. 

Sec. 3. The bonds authorized by the preceding section shall 
not draw a greater rate of interest than ten per centum per 
annum, and the city council shall have power to provide for 
their sale; Provided, however, That they shall not be nego- 
tiated at a greater [amount] than twenty per cent. discount on 
their original par value. 


Sec. 4. The city council shall have power to levy an ad-va- 
lorem tax upon all the property in said city, not exempt by 
law from taxation to pay the interest annually accruing on said 
bonds, and to provide a sinking fund to retite the same on or 
before their maturity. 
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Sec. 5. In addition to the offices created and provided for Saary of city 

Attorney, fixed 

in section eleven (11,) of the act to incorporate the city of by city council 

Cheyenne, approved December 24, 1867, there shall be annual- 

ly elected by the qualified voters of said city at the general 

election for city officers, a city attorney whose salary shail be 

fixed by the city council; Provided, however, That said sal~ Providea 

ary shall not exceed six hundred dollars per annum, and Pro- 

vided, further, That the city council shall appoint some suitas 

ble person learned in the law, and of high moral character, to 

fill said office of city attorney until the next general election in 

said city, and until his successor shall have been duly elected 


and qualified. 
[Sec. 6. This act shall take effect and ee in force from and 
after its passage. | 
Approved, Jan. 15, 1869. 


CHEYENNE CITY—INCORPORATION. | 


CHAPTER 384. 


AN ACT TO AMEND AN ACT ENTITLED “AN 
ACT TO INCORPORATE THE CITY OF CHEY» 
ENNE. 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota: 


T 1. That chapter 11, of the Session Laws of 1867— cnapter 11, tows 
68, entitled “An act to incorporate the city. of Cheyenne,” be, 1567-68,amendea 
and the same is hereby amended by striking therefrom sections 
fourteen (14), fifteen (15), sixteen (16), and seventeen (17), and 
inserting in lieu thereof the next following section : 
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Sec. 2. The city council shall have power by ordinance— 

1, To organize fire companies, and hook and ladder compa- 
nies, and to take other measures to secure the city against fire ;: 

2, To declare what shall constitute a nuisance, and to pre» 
vent, abate, and remove the same; 

8, To restrain, prohibit and suppress the keeping of houses 
of ill-fame, riots, gambling, drunkenness, indecent behavior in 
public places, and other disorderly conduct ; 

4, To license, regulate or restrain public exhibitions, shows, 
theatrical performances, auction establishments, traveling ped- ' 
dlers, billiard table halls, ten pin alleys, shooting galleries or 
other saloons. 

5, To license and regulate the retailing of intoxicating 
liquors 5 

6, To divide the city into wards and change such division at 
pleasure ; m 

T, To lay out, open, grade, and otherwise improve the streets, 
alleys, side-walks, and crossings, to keep them in repair, and 
vacate the same ; 

8, To purchase, lay out and regulate parks, cemeteries and 
other public grounds; | 

9, To regulate the keeping and sale of gunpowder, direct 
the location of slaughter houses, and establish and regulate. - 
markets and market houses ; 

10, To levy and collect annual taxeson all property subject 
by law to taxation ; 

11, To make all necessary provisions for the safety, good 


. order and prosperity of the city, the health, morals and con+ 


venience of the inhabitants, and to impose penalties for the 
violation of its ordinances, not exceeding one hundred dollars. 
for each offense. 


act tetaxestee: Sec. 3. This act shall take effect and be in force from and 


~~ ROR 


after its passage and approval. 
Approved, Jan. 9, 1869. 
21 
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CARBON COUNTY. 


CHAPTER 35. 
AN ACT TO-ORGANIZE THE COUNTY OF CARBON. 


Be it enacted by: the Legislative Assembly of the Territory of. 
Dakota :- 


Section 1. That-all that portion of Dakota Territory em~ portien ot terri» 
braced within the following described boundaries, shall be eens 
known as the County of Carbon, to-wit :- 


Commencing at Como Station, on the Union: Pacific Rail» 
road, thence due north to the forty-fifth parallel of north lati- 
tude, thence west along said parallel to the one hundred and 
seventh degree and thirty minutes west longitude, thence south 
along the eastern boundary of Carter County to the forty- - 
second paraliel of north latitude, thence east along said parals 
lel to a point due south of Como Station, and thence due north 
to the place of beginning; and the following officers are hereby 
appointed for said county, to act until the next ensuing gen- 
eral election, and until their successors are duly elected and 
qualified : 
County Commissioners—John O. Dyer, G. Frazee and 8. Omoers 
M. Burr. Hi 
Sheriff—John Gurrell. 
Probate Judge—Francis B. Edwards. g 
Constables—George Ward and M. E. Metcalf. 
District Attorney—L. P. Corey. 


Sec. 2, The County Commissioners may appoint officers to County eommte-.. 


sioners may 


fill.the various county offices existing under the general laws appoint omicers.. 
to fill county 


of. the Territory, which are not herein provided for, and fill all office. 


A 
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vacancies in county offices, and the persons so appointed shall 
hold their respective offices until the next general ensuing 
election, and until their successors are duly elected and qual- 


ified. 
Se ae Sec. 8. The Governor may appoint as many notaries papio 
public as he may deem necessary for said county. 
o Sec. 4. The county seat of said county is hereby located at 


Rawling’s Springs. 

Power ot county Sec. 5. The County Commissioners of said county shall 

sommissioners : 
have the power, at any regular meeting of the Board, to make 
an order increasing the fees of county officers; Provided, hows 
ever, That the fees of said officers shall not exceed three times 
what is now allowed by law. 

Actto takeeffect Sec. 6. This act shall take effect and be in force from and 
after its passage and approval. 


Approved, Dec. 16, 1868. 


FERRIES ON RED RIVER. 


CHAPTER 36. 


AN ACT AUTHORIZING. THE GRANTING OF PER- 
MITS TO ESTABLISH FERRIES ON THE RED 
RIVER OF THE NORTH AT POINTS WITHOUT THE 
LIMITS OF ORGANIZED COUNTIES. 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota: 


Must fle written Section 1. That any person wishing to establish a ferry on 
application for 


such franchise the Red River of the North, at a point without the limits of 
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an organized county of this Territory, may file a written ap- 
plication for such franchise with the register of deeds of the 
nearest organized county of this Territory, setting forth the 
name and residence of such applicant, and the point at which 
such ferry is intended to be established. 


Sec. 2. It shall be the duty of such register of deéds to 
place such application before the board of county commissions 
ers of his county, at the next succeeding regular or special ses: 
sion thereof. 


Sec. 3. It shall be the duty of said commissioners to consid- 
er and'pass upon such application, and if they believe that 
such ferry is necessary to the public good, they shall grant the 
application and asséss the sum of money that said applicant 
shall annually pay into the hands of the treasurer of the said 
county, for the use of the common schools of this Territory, 
and shall order the register of deeds to execute, under the seal 
-of his office, a grant or permit to said applicant, authorizing 


co 
"BO 
ots 
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- him to establish such ferry, giving him, for the period of five | 


years, the exclusive right and permission to run a ferry, for 
compensation, for a distance of two miles up, and two miles 
down said river, from the point indicated in the permit. 


Sec. 4. Before the register of deeds shall deliver such per: 
mit to such applicant, the said applicant shall pay over to the 
treasurer of said county, the amount assessed for one year, as 
provided in section three, and shall file his bond, with personal 
security to be approved by the reyister of deeds, to the county 
commissioners of said county for the use of the public, in the 
penal sum of five hundred dollars, conditioned that said appli- 
cant shall, within three months from and after the date of said 
bond, construct and run one or more sare and sufficient boats 
at said ferry, and shall without unnecessary delay, and with 
reasonable care, cross persons and property whenever re. 
quired; at all hours of the day, between sunrise and sunset, ex- 
cept when the crossing of said river [is rendered] dangerous or 
impracticable by wind, high water, ice or other cause. 

Sec. 5. Any person suffering damage to person or property 
by the neglect, default, or misconduct of said ferry owner, or 
the person or persons in charge of said ferry, may have er- 
dress by civil action for damages and costs of suit upon the 
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bond required by section 4, in any court of this Territory, 
having competent jurisdiction. 


Sec. 6. The rates for crossing of such ferry shall not ex- 
ceed the following, to wit: 

For two horses, mules or oxen and wagon, with or without 
load, thirty cents ; 

For each additional pair of horses, mules or oxen, fifteen 
cents ; 

For each two horses, or mules and buggy. or light wagon, 
twenty-five cents ; 

For each single horse or mule, and.buggy. or light wagon, 
twenty cents ; | 

For each single horse, mule or. ox and cart; twenty: cents ; . 

For each horse or mule and rider, ten cents; 

For each foot passenger, five cents ;- 

For each head of loose horses, mules, cattle, sheep or-swine, . 
five cents; 

For freight not on wagons, ten cents.per hundred pounds; - 

For, lumber, not on wagons, fifty cents per. one thousand; 
feet. 

Sec. T. It shall be the duty of said ferryman. to non , 
up near his ferry, in view of the passing public, a bill of. his 
lawful rates. 

Sec. 8. It shall be the duty of county. treasurers receiving - 
money under the provisions of- sections: three and four, to. 
forward the same without unnecessary delay, te the proper 
officer of the Territory, having charge of ‘funds for common. 
schools. 

Sec. 9. In case of the failure or neglect of such ferry owner,. 
annually, during the term of his permit, to pay into the hands 
of the county treasurer of the proper county, the amount as- 
sessed, as provided i in section three, his permit, shall be null and. 
void as to the unexpired time. | 


See, 10; This act shall take effect. from after and its-passage. 
and approval. 
Approved, Dee, 25, 1868:. : : 
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JAIL-YANKTON COUNTY. 
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CHAPTER 387. 


AN ACT TO AUTHORIZE THE COUNTY COM- 
MISSIONERS OF YANKTON COUNTY TO RAISE 
MONEY FOR THE ERECTION OF A JAIL. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That the County Commissioners of Yankton 
County are hereby authorized to raise by special tax on all 
taxable property in the county, for the year 1869, the sum of 
two thousand dollars; to be levied and collected in like man« 
ner as the general tax. 


Sec. 2: That the said County Commissioners are hereby 
further authorized to raise by loan the sum of four thousand 
dollars. ' 

Sec. 3. That for the purpose of effecting such loan, the 
-~ County Commissioners are authorized to issue the bonds of 
said county under the seal thereof, signed by the chairman of 
the board of County Commissioners, and countersigned by the 
clerk to the amount of four thousand dollars and no more, 
bearing interest at the rate not exceeding ten per cent. per ans 
' num, payable annually on the first day of May, with coupons 
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than six years, at the pleasure of the County Commissioners. 


Sec. 4. The County Commissioners shall not be authorized 
to dispose of, or convert any of said bonds at a greater dis- 
count than ten per cent. If said commissioners or any person 
acting for said county, by and through their appointment or 
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election, shall sell any of said bonds at a greater discount than 
ten per cent. the said County Commissioners shall jointly and 
severally be liable to said county in damages to be collected by 
civil action for the amount for which such bond or bonds sold, 
less than ten per cent. discount, andin addition thereto, shall 
be deemed guilty of a misdemeanor, and on conviction thereof 
shall be fined in any amount not exceeding one hundred dol- 
lars. 

Sec. 5. It shall be the duty of the County Clerk of said 
county, to enter into a suitable book provided for that purpose, 
all such bonds sold, to whom, the number, and to whom made 
payable, and for what sum sold, which book shall be kept as a 
public record in his office open to the ate of any person 
whomsoever. 

Sec. 6. That the money so raised as provided by the pre- 
ceding sections shall be applied by the said County Commis.. 
sioners for the erection and fitting up of a jail in said Yankton 

county and procuring sites therefor. 

Sec. 7. That for the purpose of paying the interest an- 
nually upon the bonds so sold, it shall be the duty of the Coun~ 
ty Commissioners to levy a tax upon all taxable property in 
said county, sufficient to pay ten per cent. interest, upon all 
bonds sold, in addition to the amount Ree to pay the cur- 
rent expenses of said county. 

Sec. 8. That the County Commissioners of Yankton county 
are authorized to levy a special tax in the year or years 1871, 
1872, 1873, sufficient for the redemption of said bonds: Pros 
vided, however, That there are no unappropriated funds in the 
county treasury sufficient to redeem the bonds issued under the 
provisions of this act. 

Sec. 9, The provisions of sections three, four, five, ten, elev- 
en and twelve of chapter sixteen of the session laws of 1867— 
68, so far as they relate to the preparation of plans and spe~ 
cifications, advertising and receiving of bids and the renting 
of the jail, and board of prisoners, shall apply and govern the 
actions of the County Commissioners in building a jail under 
the provisions of this act. 

Sec. 10. All acts and parts of acts inconsistent with this 
act are hereby repealed. 
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Sec. 11. This act shall take effect and be in force from and Te taro afoct 
after its passage. : 


Approved, Dec. 25, 1868. 


LARAMIE CITY—INCORPORATION. 


CHAPTER 38. 


AN ACT TO INCORPORATE LARAMIE CITY. 


Be.tt enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That all that portion of Territory surveyed, laid Corporation ss 
out and platted as a townsite, known as Laramie City, situated 
on the Union Pacific railroad, near the point where it crosses 
Laramie River, is hereby made a corporation which iis be 
known as Laramie City. 


Sec. 2. The government of said city, shall be vested in a government of 
mayor and four aldermen, one of whom shall be elected from eon vale 
each ward, to be known and called ‘‘ the Council of Laramie 
City,” and by that name shall have perpetual succession, may 
sue and be sued, plead and be impleaded, complain and defend, 
in all courts of law or equity, may have a common seal and 
alter the same at pleasure, may take, purchase, hold, lease, 
convey and dispose of any real, personal or mixed estate, and 
have and enjoy all the powers, privileges and responsibilities 
usually incident to municipal corporations. 

Sec. 3. The council of Laramie City shall have power by powers of coun- 
ordinance: cil by ordinance 

1, To organize a police force and make all deikia and 
regulations one the same ; 
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2, To organize fire companies, and hook and ladder compa« 
nies, and to take any other measures to secure the inhabitants 
against fire ; 

3, To declare what shall constitute a nuisance, and to pre~ 
vent, abate, and remove the same; 

4, To restrain, prohibit and suppress the keeping of houses 
of ill fame, riots, gambling, drunkenness, indecent behavior in 
public places, and other disorderly conduct ; 

5, To license regulate or restrain public exhibitions, shows, 
theatrical performances, auction establishments, traveling ped- 
dlers, billiard table halls, ten-pin alleys, shooting-galleries or 
other saloons ; 

6, To license and regulate the Torang of intoxicating 
liquors ; 

T, To divide the city into wards, and change such division 
at pleasure ; 

8, To lay out, open, grade and otherwise improve the streets, 
alleys, side-walks and crossings, to keep them in repair and 
vacate the same ; i 

9, To purchase, lay out and regulate parks, cemeteries and 
other public grounds; 

10, To regulate the keeping and sale of anode direct 
the location of slaughter-houses, and establish and regulate 
markets and market houses ; | 

11, To levy and collect annual taxes on all property sub- 
ject by law to taxation ; 


12, To make all necessary provisions for the safety, good 
order and prosperity of the city, the health, morals, and con- 
venience of the inhabitants, and to impose penalties for the vios 
lation of its ordinances, not exceeding one hundred dollars for 
each offense. 


Sec. 4. The council shall hold regular meetings once in each 
month, and whenever special meetings may be called by the 
mayor, a majority shall constitute a quorum for the transaction 
of business. It shall be judge of the qualification and elec 
tion of its members; it may determine the rules of its pro- 
ceedings, and compel the attendance of its members, and may 
fill all vacancies in the city offices until the ensuing annual 
election. 


4 
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Sec. 5. No member of the council shall be eligible to any 
‘office in the gift of the same, during the term of office for- 
which he is elected, or be interested directly or indirectly in 
the profits of any contract, job, work or services to be per- 
formed for the city. 

Sec. 6. It shall-be the duty of the mayor to preside at all 
meetings of the council, to keep a record of its proceddings 
andiall ordinances, rules and regulations adopted-by the council, 
in a book to be kept for that purpose, which shall be open at all 
times to public inspection, and to perform the duties commonly 
appertaining to the office of city clerk, to receive, file, and 
preserve all public papers of which he is the proper custodian, 
to sign and issue all permits, licenses, and commissions granted 
by the council or authorized by its ordinances, to make a 
monthly statement of his receipts for fines, &c., on behalf of 
the city, and of the amounts due him from the city, and pay 
over the balance to the treasurer, to see that the laws and ors 
dinances of the city are executed and their violation punished, 
and to'hold a court for the trial of all offenses against the 
same, and to perform such other duties as usually appertain to 
the office of mayor, or may be lawfully imposed by the ordis 
nances of the council. 


Sec. 7. The mayor shall be a conservator of the peace, and 
ex officio a justice of the peace, and have original jurisdiction 
for the trial of all offenses against the city laws and ordinances. 
He shall not be disqualified from acting in such judicial capac- 
ity by any proceedings in the name or on behalf of the city. 
In case of his death, resignation, or inability to serve, a major- 
ity of the aldermen shall designate a mayor pro tem, In case 
of his temporary absence or sickness, he may designate some 
justice of the peace, who shall have all the jurisdiction of the 
mayor over offenses against the city laws and ordinances. 


Sec. 8. In addition to a mayor and aldermen, there shall 
also be elected a treasurer and marshal. 


Sec. 9, The treasurer shall be ex officio assessor, It shall 
be his duty to assess all property in the city liable to taxation 
under such rules and regulations as the council may prescribe, 
and to make retura of his assessment roll to the council on or 


before the last day of April in each year. Upon the levy of 
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the tax by the council, he shall within two weeks thereafter, 
compute and set opposite the name of each person taxed, the 
amount of tax assessed against him, make duplicate copies of 
such tax list, and deliver one to the marshal, and file the other 
in the office of the mayor. He shall receive and receipt for all. 
moneys that may be paid him by the marshal, the mayor, or 
any other person, for taxes, licenses, fines, &c., and make a 
monthly statement of his cash on hand, and of all his receipts 
and disbursements on behalf of the city, and file the same with 
the mayor, on or before the regular monthly meeting of the 
council. He shall make payment of any sum in his hands 
when required by the ordinance of the council and the warrant 
of the mayor. 

Sec. 10. The marshal shall act as chief of police under such 
regulations as the council may preseribe; he shall also be a 
conservator of the peace, and shall serve all process directed 
to him by the mayor or any justice of the peace exercising 
jurisdiction under the ordinances of the city, and shall have 
all the common law and statutory power of constables in maks 
ing arrests, suppressing riots and breaches of the peace, and 
executing process. 


Sec. 11. The marshal shall be ez officio collector. It shall 
be his duty to collect the taxes on the duplicate given him by 
the treasurer, and pay over the same to the treasurer under 
such rules and regulations as the council may prescribe, and 
make a monthly statement to the council of all moneys ren 
ceived by him, and from whom received, and shall be governed 
in other respects by the same rules and regulations as county 
collectors, and shall have authority in like manner to collect 
by distress and sale, and to make conveyances of real estate 
sold by virtue of such sale, which shall be at the door at the 
usual place of meeting of the council. 


Sec. 12. All deeds and conveyances for lands so sold for 
taxes, shall be prima facie evidence of the validity of such 
purchase; Provided, That any real estate sold by virtue of 
this act, shall be redeemable under the same regulations and 
restrictions as real estate sołd for county and territorial taxes 
is made redeemable; all moneys for the redemption of such: 
real estate shall be paid to-the treasurer. 
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Sec. 13. The treasurer and marshal skall each give bonds to Treasurer ang 
he council, with good security, in such sum as the council may bond 


lirect, conditioned for the faithful performance of his duty. 


‘Sec. 14. The mayor, aldermen, treasurer and marshal, shall 
respectively take an oath to support the Constitution of the 
United States and the laws of the Territory, and faithfully and 
impartially to perform their duty to the best of their knowledge 
and ability. Other officers shall qualify in such manner as 
shall be prescribed by the council. The oath of office may be 
administered by the mayor when he is qualified. 


Sec. 15. The mayor, treasurer and marshal shall each res 
ceive a Salary of six hundred dollars, and the aldermen shall 


rshal to give 


oe Alder- 
n&c Oath of 


1 


Salary of 


receive five Gollars each for every prompt attendance at the - 


meetings of the council. The mayor shall also receive the 
fees usually allowed to justices of the peace; Provided, That 
where the costs are taxed against the city, his fees shall not 
amount to more than three dollars in each case. The marshal 
may receive such further compensation as the council may deem 
proper. 

Sec. 16. The election for city officers shall be held annually 
on the last Monday of December of each and every year, be- 
ginning with the year 1869, and the officers elect shall qualify 
and enter upon the discharge of their duties, on the first Mon- 
day in Jauuary thereafter; Provided, however, That if the 
last Monday in December should be the twenty-fifth of said 
month, the election shall take place on the Tuesday following. 
The mayor shall appoint the judges of election, and give public 
notice of the election at least ten days before the time it is to 
be held. Incase the mayor fails to give notice and appoint 
judges of election, the by-standers may appoint them as in 
county elections. 


Sec. 17. Every legal voter of the Territory, who shall have 
been a resident of the city thirty days next preceding a city 
election, is declared a citizen of said city, entitled to vote at 
all the elections thereof, and eligible to any elective office. 


Sec. 18. M. ©, Page as mayor, Edward Ivinson, C. A. 
Wright, M. L. Ohr, and W. S. Walker, as aldermen; J. W. 


: Donnellson as treasurer, and John LaF aver as reap are 
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hereby constituted and appointed ‘as the officers of ‘said city, 
‘who shall hold ‘their respective offices until their successors 
are elected at the regular election-in 1869, and qualified, 

Act declared a sec. 19. This act is hereby declared to be a public act, and 


-publis ac : : : . » 

aa may be-read in evidence in all courts of law and equity with» 
out proof, and all ordinances of the council may be pale by 
the book referred to in this act. 

Act totake effect Dec. 20. This act shall take effect and be in force from and 


Ara ° after its passage and approval. 
Approved, Dec. 16, 1868. 


LARAMIE COUNTY—FEES. 


CHAPTER 39. 


AN ACT TO INCREASE THE FEES OF COUNTY 
OFFICERS IN LARAMIE COUNTY. 


Be tt enacted by. the ee Assembly of the Lerritory of 
Dakota: 


Sommissioners Section 1. The County E E of Laramie county, 

phali have power Shall have power at any regular meeting of the Board, to in- 

aia crease the fees of county officers: Provided, however; That 
the fees of said officers shall not be increased more than four 
times what it 1s now allowed by law. 

Act to takeerect Sec. 2. This act shall take effect and be in force from and 

ee after its passage and approval. 


Approved, Dec. 25, 1868. 
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LINCOLN GOUNTY—ANIMALS.. 


CHAPTER: 40., 


AN ACT TO PROHIBIT CERTAIN ANIMALS: 
FROM RUNNING AT’ LARGE IN CERTAIN SEA- 
SONS. OF THE YEAR, IN LINCOLN. COUNTY, 
DAKOTA. TERRITORY. 


Be. tt, enacted by the Legislature of the Territory of: 
Dakota: 

Section 1: That‘any person or persons owning or having in Persons Toe 

his, her, or their charge or possession, any. horses, mules, Cats. party, when . 
tle, sheep, or swine, or any of such animals which shall tress 
pass upon any cultivated field belonging to any person or per~- 
i sons other than the owners of such animal or animals, within. 
the county of Lincoln, between the first day of May, and the. 
| first day of November each year, such person or -persons own- 
| ing or having in charge or possession such trespassing animal 
or animals, shall be liable to the party or parties sustaining 
jsuch injury, for all damages he, she, or they may have sus- 
| tained by.reason of such trespassing aforesaid, to be recovered 
fin a civil action before any. court having jurisdiction thereof, in 
i the county where such damage may have occurred, and the pro- - 
ceedings shall be the same in all respects as in other civil 
factions; Provided, That no exemption laws shall apply to ex- 
secutions issued on judgments obtained under the provisions of. 
fithis act. 


| 


| Sec. 2. Any person occupying or cultivating lands shall be who censtderea: 
Konsidered the owner thereof, in any action under the. provis~ . 
pong of the last section. 
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ka 
Sec. 3. The parties sustaining damage done by animals as 


mentioned in section one, before commencing an action thereon, 


shall notify the owner or person having in charge such offend« 
ing animal or animals, of such damage, the probable amount 
thereof; Provided, He knows to whom such animal or animals 
belong; and that such owner or keeper resides and is then 
within the county where such damage was committed. 


Sec. 4. The person suffering damage done by animals as 
mentioned in section number one, may restrain and keep. in 
custody such offending animals until the finding of the court 
be ascertained, unless before such suits, the amount of his. 
claims and expense of keeping such animals, be tendered to 
him. 

Sec. 5. Upon trial of an action under the provisions of sec- 
tion one, the plaintiff shall prove the amount of damage sus» 
tained and (if he has retained in custody the animals eommit~ 
ting such damage) the amount of expense incurred for keeping: 
the offending animals, and any judgment rendered for dam- 
ages, costs and expense against the defendant shall be a lien 
upon the animals committing the damage, but ifit shall appear 
upon the trial that no damage was sustained, jadgment shall be 
rendered against the plaintiff for cost of suit. 

Sec. 6, If upon the trial it appears that the defendant is not 
the owner or the person in charge of such offending animals he 
shall be discharged and the action and the suit may proceed as 
against a defendant whose name is unknown, and if at the com- 
mencement of the action the plaintiff does not know the name 
of the owner or keeper of such offending animals he may bring 
suit against a defendant unknown in which case service shall be 
made by posting copies of the summons in three of the most 
public places within the county not less than ten days previous 
to the day of trial which posting may be done by the Exepee 
officer or any voter of the county. 


Sec. 7. This act shall govern in all actions and proceedings 
instituted and transacted under the provisions thereof, any law 


e 


Sec. 8. This act shall take effect and be in force from and 
after its passage and approval. 


Approved, Jan. 12; 1869. 
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ROAD—YANKTON COUNTY. 


CHAPTER 41. 


AN ACT TO RE-LOCATE A TERITORIAL 
ROAD FROM YANKTON TO THE JAMES 
RIVER BRIDGE.” 


Be tt enacted by the Legislative Assembly of the Territory 
of Dakota: 


Section 1. That there be and hereby is located and estab- 
lished a public highway, on the line of the old Territorial road 
leading from Yankton to James River Ferry, as surveyed by 
M. K. Armstrong in June, 1863, in accordance with an act of 
the legislature approved January 9th of that year, and de» 
scribed as follows: Beginning at a rock standing in the center 
and at the intersection of Main and Burleigh Streets in Lower 
Yankton, thence north along the center of said Burleigh street 
to a point 106 feet north of the center of Main street, thence 
N 504° Hast, on a direct line to a point fifteen feet south of the 
lawful center of the southwest quarter of section 8 and town 
93, range 55; thence on same course in a direct line to a point 
one hundred and thirteen feet south of the lawful center of 
the north line of the northwest quarter of section No. 9 ; thence 
in a direct line to a point three chains and seventysfive links 
east of the quarter section corner standing on west side of 


section 8; thence N 45 3-4° Hast in a direct line to a point in 


the center of the west pier of the new government bridge now 
in course of construction over James River, and there ter: 
minate. 


of the council shall deposit a duly authenticated copy of this = when 


act with the register of deeds of Yankton county, within ten 
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deposit copy 
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days of the approval of this act, andi the said register of deeds;. 
is hereby authorized and directed to file the said act as. the legal 
survey and establishment of said Public Highway. 


det to take efect Sec. 3, This act shall bein force from.and after its-approval., 
~w hen 
Approved, Jan. 8, 1869.. 


TERRITORIAL WARRANTS.. 


CHAPTER 42. 


AN ACT TO PROVIDE FOR THE PAYMENT OF: 
CERTAIN INDEBTEDNESS OF THE TERRITO». 
BY OF DAKOTA. 


Be it enacted by the Legislative Assembly of the Territory of- 
` Dakota : ; 


Trees rst on: Section 1. That the Territorial Treasurer be, and is hereby 
orize pay R : $ 
what warrants, authorized to pay any and all outstanding warrants against the 
Provided . A R ` wa 
Territory given prior to 1865, except warrants given for |mili-. | 
- tary services, out of any fnnds he may have in the treagury - 
after paying the current expenses of the Territory for each. 


year ;' Provided, No interest shall be paid on said warrants. 


Nothing inthis Sec. 2. That nothing in this act shall be so construed as to . 
act so construed 


as to make make ie warrants mentioned in the first section of: this act res- 
warrants receiv- 
able for taxes ceivable for taxes. 
Aet totae effo - Sec. 38. This act shall take effect from and after.its passage:: 
—whea a 

and approval. 


Approved, Jan. 15, 1869.. 
22. 


kid 
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TOWNSHIPS—UNION COUNTY. 


CHAPTER 43. 


AN ACT TO. DIVIDE. THE TOWNSHIP OF JEFFER- 
SON, IN THE COUNTY OF UNION. 


Be it enacted by the Regislative Assembly of the Territory 
of Dakota: 


Section t. That all that portion of Jefferson township in the 
county of Union bounded as follows, to wit: Commencing in 
the north boundary of township ninety (90,) north of range 
forty-nine (49,) west of Sth principal meridian at the corner 
between section two (2) and three (8,) thence south, to the 
Missouri river, thence up the main channel of said river to the 
point where the township, ine between townships ninety (90,) 
and ninety-one (Q4,) intersects said Missouri river, thence east 
on said township line to the place of beginning, is hereby made 
a separate township and shall be known as Civil Bend township, 
and at the next general election there shall be elected in said 
township, one county commissioner, two justices of the peace, 
two constables, an@ one assessor, who shall hold their respec- 
tive offices for the term, of two years; and there shall also be 
elected, one road, supervisor who shall hold his office for the 
term of one year and until the next ensuing general election. 
The following named persons be appointed officers of said 
township, to wit: James Brookings,county commissioner ;, 8. L. 
-Parker, justice o£ the peace } Howard 1 Mosier, road supervisor; 
Silas. Roshr, constable; and that said officers do qualify on 
or before the first Monday in “february, A. D. 1869, and in the 
manner ag those eleeted, at the last general a and. they 
are hereby empowered to discharge all. ri duties pertaining to 
their several offices, 
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Shall not be == Sec. 2. Nothing in this act shall be so construed as to im- 
impair &e, pair the right and authority of R. R. Briggs, to assess the 
township of Jefferson, for the year 1869, as enacted by the act 


approved January 4, 1868. 


Ast to tako effect Sec. 3. This act shall take effect and be in force from and 
after its passage and approval. 


Approved, Jan. 13, 1869. 


YANKTON—INCORPORATION. 


CHAPTER 44. 


AN ACT TO INCORPORATE THE CITY OF YANK- 
TON, DAKOTA TERRITORY. 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota: 


Portion decterea «= SCtion 1. That all that portion of Territory surveyed, laid 
riin. Nameef OUt and platted as a townsite, by James J. Witherspoon, J. 
B. 5. Todd, and Chas. F. Pecotte, and Walter A. Burleigh, sit 
uated on the Missouri river, on section number eighteen, town: 
ship ninety-three, range fifty-five, and lots three and four, in 
section thirteen, tuwnship ninety-three, range fifty-six, all in 
Dakota Territory, with all the additions that may hereafter be 
made thereto, accordipg to law, is hereby declared to be a cors 


| poration by the name of the “ City of Yankton.” 
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Sec. 2. The said city is hereby made a body corporate and Vested with 
politic and is invested with all the powers and attributes of a 
municipal corporation, andl by that name may sue and be sued, 
plead and be impleaded, complain and defend in any court of 
record, and any other place whatsoever ; may have a common 
seal, and may alter the same at pleasure, and may take; hold, 
purchase, lease, convey and dispose of any real, personal, or 
mixed estate, for the use of said corporation. 


Sec. 3. The legislative authority of said city is hereby Logislative 
authority 
vested in a eity council, composed of a mayor and board of- 


aldermen, consisting of six members. 


Sec. 4. Every legal voter of the Territory who shall have who shalt vote 
been a resident of the city thirty days next preceding a city 
election, is declared a citizen of said city, and is entitled to 
vote at all the elections thereof. 


Sec. 5, The election of city officers shall be in a manner Manner of etec- 
similar to county elections, as near as the nature of the case 
admits. 


Sec. 6. A person offering to vote may be challenged as in Ohellenging 
other elections in the county, and an oath may be administers 
ed to him in like manner, naming the qualifications herein pre- 
scribed. | 
Eligibility. . 


Sec. 7. No person shall be eligible to any elective office 
mentioned in this act, unless he be a legal voter. of the city. 


Sec. 8. The annual election for city officers shall be held on Blectlone waen 
the first Monday in April in each and every year, and the offi- 
cers elect shall qualify and enter upon the discharge of their 
duties on the second Monday in April thereafter, 


Sec. 9. That Geo. W. Kingsbury, Wm. Minery Mimes S. Commission ert, 
Foster, are hereby appointed commissioners to eonduct the 
first election under this act, to canvass the votes and ta issue 


certificates of election to the officers elect. 
Sec. 10. In all elections for city officers, after the first, the Mayor «21! 


mayor shall issue a proclamation to the voters of the city, mation 
naming the time and place of such election, and officers to be 
chosen, and cause a copy to be posted at least ten days previ~ 
ous to the day of election. The polls shall be opened between 


the hours of eight and ten o'clock, in the forenoon, and’ con. 


340 


In addition tu 
Mayer &c. 


Duty of Mayor, 


Mayor shall bo: 
what 


Power of city 
counsil 


SPECIAL AND PRIVATE LAWS. 


tinue open until four o’clock in the afternoon. Within two 
days after the election, the judges of election shall make out 
their returns to the president of the city council, wh shall: ex- 
amine them at the next meeting, and cause an abstract of the 
votes to be recorded in a book kept for that purpose.. 


Sec. 11. In addition to.a mayor and board of aldermen, 
there shall be elected at the general. election in each year a 
marshal, treasurer, and city clerk, who shall hold their respec- 
tive offices for one year, and until their successors.are elected 


and qualified. | 


Sec. 12. It shall be the duty of the mayor to.see that the 
Jaws and ordinances.of the city are executed, and their viola- 
tion punished ;, to superintend. and direct the official conduct of 
subordinate officers ;. to sign and seal. all commissions, licenses, 
permits, granted by the city. council, and to perform such du- 
ties and exercise such powers as pertain to the office of mayor 
of the city, and such as may be granted or imposed, by the 
erdinances of the city, consistent with law. 


Sec. 13. The mayor shall be a conservator of ‘the peace 
within the city,.and ez officio a.justice of the peace, and is inves- 
ted with original jurisdiction for the violation of the city ordi- 
nances ; he shall not be disqualified from .acting in such judi~ 
cial capacity by any proceedings being in the name, or in ben 
half of, the city. 


Sec.. 14. The city council is invested with the power to make 
ordinences to secure the inkabitants against fire, against vio- 
lations of the public peace, to suppress riots, gambling, 
drunkenness and indecent behavior in public places 3 and in 
general to provide for the safety, prosperity and good order of 
the city, and the health, morals and convenience of the inhab= 
itants, sad to impose penaltics for the violation c: its ordinan. 
ces, not AOpen one hundred collars for each offense, which 
may be recovered in o civil action in the name of the city, or 
by complaint before a justice of the peace, and the laws of the 
Tcrritery relative to the carrying into effect a judgment of a 
justice of the peace, imposing a fine, shal! be applied to judg- 
ments in the above cases. 
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Sec. 15. The council is authorized to establish and organize 
fire companies, and provide them with fire engines, hose and 
other apparatus. 
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Sec. 16. The council may regulate the keeping and sale of May regulate | 


gunpowder ‘within the city. 

Sec. 17. The city council shall have exclusive authority to 
provide for the licensing and prohibition of all exhibitions, 
shows, theatrical performances, and billiard table halls, ten pin 
alleys, and other saloons, but the above authority extends to 
no exhibition of a purely scientific character. The city coun- 
cil shall also have the power to license and regulate the retail- 
ing of intoxicating liquors, and also the sale of all goods, 
wares and merchandise, and all other property sold at auction 
within the limits of the city. 


Sec. 18. The council shall be the judge of the qualifications 
and elections of its own members; it may determine the rales 
of its own proceedings, and skall keep a record thereof, which 
shall be open to the inspection of every citizen, and may com< 
pel the attendance of its members in such manner and by such 
penalties as it may adopt. 


Sec. 19. The mayor shall preside at all meetings of the city 
council, and in case of his death, resignation or inability to 
serve from any cause, a majarity of the aldermen shall elect a 
mayor pro tem to preside at said meetings, and shall designate 
a justice of the peace to [take] cognizance of offenses arising 
under the ordinances of said city. 


Sec. 20. No member of the city council shall be eligible to 
any office within the gift of the city council during the term 
of office for which he is elected, nor shall he be interested di- 
rectly or indirectly in the profits of any contract, job, or work, 
or services to be performed for the city. 
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Sec. 21. Ordinances passed by the council shall be recorded orainances 


ina book to be kept for that purpose, and shall be signed 
therein by the mayor and be attested by the clerk. 


Sec. 22. It is the duty of the clerk to keep a true record 
of all the proceedings of the city council and such record 
shall be open in all business hours for the inspection of any 
citizen. 


passed, recorded 


Duty of clerk 
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Sec. 23. The mayor, aldermen, marshal, treasurer, cierk, 
assessor and collector shall respectively take an oath to sup- 
port the constitution of the United States and the laws of the 
Territory, and faithfully and impartially to perform their duty 
to the best of their knowledge and ability. Other officers 
shall qualify in such manner as may be prescribed by the city 
council. The oath of office may be administered by the mayor 
or clerk of the council when he is qualified, andin the transac- 
tion of the business of the corporation, and those officers and 
the president for the time being may administer oaths which 
shall have the same effect as if administered by the officers 
authorized therefor. 


Sec. 24. The mayor shall receive for his services an annual 
salary not exceeding five dollars; each of the aldermen shall 


receive a salary not exceeding three dollars, said salaries to be 


xed by the council within the limits aforesaid. And it shall 
be the duty of the council to allow such fees for the services of 
city officers not provided for in this act as it shall deem right. 


Sec. 25. The treasurer, clerk of the council, assessor, cols 
lector and marshal, shall give such bond, perform such duties, 
and exercise such powers as may be required of them by ordi« 


_ nance not inconsistent with law, which bond shall be proved by 
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Sec. 26. The treasurer shall be ez officio collector, and the 
marshal ez officio assessor of said city. 


Sec. 27. The marshal shall be a conservator of the peace 
within said city, shall serve all process directed to him by the 
mayor or any justice of the peace exercising jurisdiction under 
the ordinances of the city, and shall possess powers usually 
exercised by sheriffs and constables in making arrests, sup< 
pressing riots, and breaches of the peace, in executing pros 
cess. 


See. 28. On the third Monday in December in each year, 
it shall be the duty of the council to cause a fall, complete and 
detailed statement of the financial condition of the city, to be 
published in some newspaper in the city, which statement shall 
be signed by the mayor, clerk and a majority of the members 
of the council. 
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Sec. 29, This act is hereby declared to be a public act, and nectared to be 
may be read in evidence in all courts of law and equity in this eee oe 
Territory without proof; and all ordinances of the city council 
may be proved by the book referred to in this act; and when 
printed and published in book form, and purporting to have. 
been printed by authority of the city council, said ordinances 
shall be received in all courts and places without further 
proof. E 


Sec. 80. The council shall provide by ordinance for the keep. shan provide 
ing of the public money of the city, and the manner of disburs: of public money 
ing the same; and shall cause all claims against the city to be 
audited, and all city officers are accountable to said council in 


such manner as it may direct. 


Sec. 31. The mayor and council shall have full power to re! shai nave power 
move the present cemetery without the corporate limits of the senetery 40 
city, and sell the ground that the same is located on, to pay 
for the purchase of ground for a new cemetery, and to defray > 


the expenses of removal. 
_ Sec. 32. That this act shall take effect and be in force from Act shall take 
and after its passage. ee 


Approved, Jan. 8, 1869. 
23* 


JOINT RESOLUTIONS AND MEMORIALS 


PASSED BY THE 


LEGISLATIVE ASSEMBLY 


OF THE 


TERRITORY OF DAKOTA, 


AT ITS 


EIGHTH ANNUAL SESSION, 


JOINT RESOLUTIONS AND MEMORIALS, 345 


APPROPRIATIONS. 


NUMBER 1. 


A JOINT RESOLUTION MAKING AN APPRO. 
PRIATION TO PAY FOR PUBLISHING AN 
AOT ENTITLED “AN ACT CONCERNING REV- 
ENUE.” 


Be it resolved by the Legislative Assembly of the Territory of 
Dakota : 

Section 1. That there be allowed the Publishers of the Union Speer iste 
d Dakotaian and Dakota Republican the sum of thirty dols Revenue Law 
ars each, in payment for publishing an act of this session, en- 
titled “An Act Concerning Revenue.” 

Sec. 2. The Territorial Auditor is hereby instructed to issue Anditor’s duty 
to the Publishers of the Union & Dakotaian and Dakota Re- 
publican, Territorial warrants for the amounts above specified 
in this resolution, as soon as the aforesaid law is published in 
said newspapers. 


Approved, Jan. 15, 1869. 
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NUMBER 2. 


JOINT RESOLUTION FOR AN APPROPRIATION 
FOR THE ENROLLING CLERKS. 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota : 


Section 1. That there be allowed Edwin Gillham and Adolph 
Mauksch, one hundred and twenty dollars ($120) each, for 
their services as enrolling clerks for the Council and House of 
Representatives. 

Sec. 2. That the Territorial Auditor is hereby instructed to 
issue Territorial warrants to said Edwin Gillham and Adolph 
Mauksch, for the amount of one hundred and twenty dollars 
to each of them. 


Approved, Jan. 14, 1869. 


MEMORIALS, 


CAPITOL BUILDING. 


NUMBER 3. 


A MEMORIAL TO CONGRESS PRAYING FOR 
AN APPROPRIATION TO ERECT A CAPITOL 


BUILDING IN DAKOTA TERRITORY. 


To the Honorable the Senate and House of Representatives of 
the United States in Congress Assembled : 


B47 


Your memorialists, the Legislative Assembly of the Terri- Appropriation 


be made by your honorable bodies for the erection of a Capitol 
Building at the seat of government of said Territory, and urge 
in support of this memorial, 

That the building now used and occupied by the Legislative 
Assembly is wholly unsuitable and unfit for. such a purpose. 

That said building, and those used by the several federal offi: 
cers of this Territory, are- rented of private individuals, and 
are wooden tenements, in all respects unsafe, and liable at any 
time to be destroyed by fire together with their valuable con- 
tents. i 

That the legislative, executive, and judicial records, files, li~ 
braries, furniture, and other valuables, are, at all times, in 
consequence, liable to injury and total destruction, and we re- 
gard their preservation of vital importance to our Territory. 

That the rent now paid, (which must increase as the value of 
property increases) for the several offices: the Executive’s, the 
Secretary’s, the Surveyor General’s, the Marshal’s, the U. S. 
Attorney's, andthe U. S. Court Room and Legislative Halls, 
would, in avery few years, pay the expense of erecting a suit- 
able building for the accommodation of the various federal ofi- 


r capi 


tory of Dakota, again respectfully ask that an appropriation building 


tol 
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cers and the Legislative Assembly, and therefore the expend- 
iture of a sum sufficient for that purpose would be absolute 
economy. l 

Your memorialists regard this matter of great importance to 
Dakota; and would therefore most earnestly pray that an ap- 
propriation of not less than forty thousand dollars be made for 
the purpose above stated. 

And your memorialists will, asin duty bound, ever pray. 


CODIFICATION OF LAWS. 


NUMBER 4. 


A MEMORIAL TO CONGRESS PRAYING FOR 
AN APPROPRIATION TO CODIFY THE LAWS 
OF DAKOTA TERRITORY. 


To the Honorable the Senate and House of Representatives of 
the United States in Congress Assembled : 


Your memoriaslists, the Legislative Assembly of the Terri- 
tory of Dakota, would respectfully represent that the laws of 
Dakota, enacted since the first Legislature, are in a state of 
confusion, so much so that it is almost impossible to tell what 
laws are in force and effect, and what laws are repealed or rem 
dered void by subsequent legislation. The laws now on our 
statute books are the enactments of seven legislatures. Until 
the laws are codified, this uncertainty will continue and in- 
crease. | 
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Your memorialists would further recommend and pray that Memorial to 
en it S A codify the laws. 

an: appropriation be made by Congress of eight thousand dol- 
lars to compensate a commission. of competent persons to cod- 
ify and revise the laws.of this Territory, or that such an amount. 
may be appropriated for such codification. and. revision ag to 
your honorable bodies shall seem proper.. 

And your memorialists would further recommend and. ask. 
that the Secretary of this Territory be- authorized to employ 
such persons. as. in his. judgment are qualified to perform the 
duties of such commission of revision and to pay. a reasonable. 
compensation to the persons so. employed, and also to pay the- 
expenses of printing, &., &e.. 

Resolved, Thst our Delegate in Congress be respectfully res. 
quested to bring the subject of this memorial to the immediate. 
attention of Congress, end use all honorable means to bring. 
about the asked for appropriation.. 

Approved, Jan. 15, 1869.. 


FORT RANDALE RESERVATION. 


a 


NUMBER 5. 


A MEMORIAL TO CONGPESS ASKING FOR THE 
SURVEY OF TEE VŽOATED PORTION OF THE 
FORT RANDALL MILITARY RESERVATION. 


To the Honorable Congress of the United States: 


en taliare + Salati i we S8 f th 
Your memorialists, the Legislative Assembly of the Torri- Port Rendall 
tory of Dakota, most respecifully represent, that by an order ™3°TY reserve 


of General Grant, dated 1368, all that portion of the Fort 


è 
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Randall Military Reserve lying west of the Yankton Sioux 


military reserve Reservation and north of the Missouri river was vacated and 


thrown open to settlement, and that the said tract of land now 
contains one of the most thriving farming settlements in this 


Territory, many of the residents of which had located upon the ` 


said lands, built their homes and opened their fields prior to 
the establishment of said military reserve in 1860. 

Your memorialists would further represent that all the public 
lands lying to the north and west of said vacated tract for a 
distance of thirty miles have been surveyed and subdivided 
into sections, and that the Surveyor General of this district 
cannot direct the survey of this settled portion of the vacated 
reserve until authorized by Congress to expend a portion of the 
moneys appropriated for public surveys in surveying and sub- 
diving this particular tract of land. 

Your memorialists would therefore most respectfully petition 
your honorable bodies to authorize the Commissioner of the 
General Land Office by special act to direct the immediate sur- 
vey of said lands in order that the worthy and industrious set~ 
tlers located thereon may be permitted to perfect the titles to 
their farms under the Pre-emption and Homestead acts of Con- 
gress, the same as is allowed to other citizens of the Territory. 

And your memorialists, as in duty bound, will ever pray. 

Approved, Jan. 12, 1869, 
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GOVERNOR OF DAKOTA. 


NUMBER 6. 


A MEMORIAL TO HIS EXCELLENCY U. S. GRANT, 
PRESIDENT OF THE UNITED STATES, REQUES- 
TING THE APPOINTMENT OF HON. W. W. 


BROOKINGS TO THE OFFICE OF GOVERNOR OF 
DAKOTA TERRITORY. 


To the President of the United States: 


Your memorialists the Legislative Assembly of the Territory Memorial for the 
appointment of 


of Dakota, would most respectfully request your Excellency to W-W- Brookings 


appoint Hon. W. W. Brookings of Yankton, Dakota Territory, ?**°™ 
to the office of Governor of said Territory. 


His appointment would meet with the cordial approval of the 
people of Dakota. 

Mr. Brookings is one of our earliest settlers, a man of hom. 
esty and integrity, and in every way qualified for the position 


to which your memorialists ask his appointment. 


And your memorialists as in duty bound will ever pray. 
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INDIANS. 


NUMBER v. 


A MEMORIAL AND JOINT RESOLUTION TO: THE. 
HON. SECRETARY OF THE INTERIOR, ASKING 
RELIEF FOR CERTAIN BANDS OF DESTITUTE, 
INDIANS. 


To the Hon. Secretary of the Interior : 


Your memorielists, the Legislative Assembly of: the Terri- 
tory cf Dakota, respectfully represent that the condition of the 
Yankton and Lower Brule bands of Sioux Indians is such that 
some iramediate steps for their relief ought to be.taken, they 
being in an almost starving condition, and that if some assist- 
ance is not provided for them, they will, before the present 
winter closes be driven for wart.of food, to acts of lawlessness, 
or be reduced to a state of starvation, upon their treaty. reser- 
vations. 


Your memorialists represent that these bands of Indians are. 


amcng the most deserving of all the Sioux nation, having since. 
located upon their present reserzations.been peaceable and quiet, 
and having made commendable progress in agriculture ;, and. 
further, that these two bands have received, but slight aid from, 
the means placed by Congress at the disposal of Gen. Sher- 
man, and that almost all kinds of wild, game upon which they: 
have heretofcre maialy relied for subsistence through. winter- 
seasons having disappearsd from their region of country, they. 
must rely upon your derertmeut cf the government, for pro-. 
visions to heip them through the winter., 

And, as in. duty bovnd, your memorialists wili ever pray.. 

Resclved, Thav a copy of this memorial, properly. authenti-. 
cated, be forwarded immeciataly afser its passage to the Hon.. 
Sceretary of the Interior, by the Speaker of the House of Rep. 
resentutlves, 

Approved, ae 1869. 
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NUMBER 8. 


A MEMORIAL TO THE PRESIDENT OF THE 
UNITED STATES, RELATIVE TO THE PEMBINA 
INDIANS. 


To His Excellency, the President of the United States : 


Your -memorialists, the Legislative Assembly of the Terri» Relative to the. 
tory of Dakota, would most respectfully represent, that the Indigne 
lands. in this Territory on the west side of the Red River of 
the North, ceded. to the United States in 1863, by the Red 
Lake and Pembina bands of Chippewa Indians, are still occu- 
pied by said Pembina band;. and that the occupation of said 
land. by said Indians is.a great nuisance to the settlements on 
the Pembina River, and also retards the establishment and 
growth of new settlements on the ceded land. 

Your memorialists therefore. pray that said Pembina band. 
be removed from the ceded land, and without the limits of 
Pembina county, agreeable to the stipulations of ..! treaty.. 

And your memorialists, as in.duty bound, will ever pray. 

Approved, Dec. 29, 1868, 
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LAND DISTRICT. 


NUMBER 9. 


A MEMORIAL TO CONGRESS ASKING FOR THE 
ERECTION OF AN ADDITIONAL LAND DISTRICT 
ON THE MISSOURI RIVER IN DAKOTA TER. 


RITORY. 


To the Honorable the Senate and House of Representatives 
of the United States in Congress Assembled : 


Your memorialists the Legislative Assembly of the Territory 
of Dakota would most respectfully represent that there is at 
present but one land district in said Territory, which is defined 
by the Organic Act of Dakota as including all land “ west of 
its eastern boundary and east and north of the Niobrara or 
Running Water river.” 

That the United States surveys of the public lands in Dako- 
ta have already been made nearly one hundred miles west of 
what is generally acknowledged to be the western boundary of 
the Yankton land district; that much of said lands along the 
Missouri river is already occupied by industrious settlers, who 
have here made their homes and who are already anxious to 
secure from the government the title to the lands upon which 
they reside, while the remaining of the beautiful lands on the 


= Missouri river, and not properly included within the limits of 


any land district are being rapidly settled upon and claimed 
by emigrants, who are constantly flocking to our western fron- 
tier. | 

Your memorialists would therefore humbly yet earnestly 
pray, that an additional land district on the Missouri river be 


created and established to include the following : 
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All that portion of Dakota Territory lying west of the line vor stand 
between range 61 and 62 west of the fifth principal meridian Missouri tive 
and south of the line between townships 180 and 131, north 
of the base line. 


And your memorialists further pray, that there may be a 
land office located and established at the county seat of Charles 
Mix county in said District. 

And asin duty bound your memorialists will ever pray. 

Approved, Jan. 12, 1869. 


LAND OFFICE. 


NUMBER 10. 


A MEMORIAL TO CONGRESS RELATIVE TO A 
UNITED STATES LAND OFFICE IN THE VAL- 
LEY OF THE RED RIVER OF THE NORTH. 


To the Honorable the Senate and House of Representatives 
of the United States in Congress Assembled: 


Your memorialists, the Legislative Assembly of the Terrri~ Fors tsa 
tory of Dakota, would most respectfully represent. Med Bie 02 
1, That that portion of Dakota Territory, known as the 
‘Red River Valley,” hounded on the north by the Hudson Bay 
Company’s possessions, iz Pritish America, and on the east by 
the Red River of the Norti,—bhas a population of over two 
thousand. 
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2, That said Red River country (in Dakota), is traversed by 
the Pembina, Park, Salt, Turtle, Goose, Elm, Sheyenne, and 
Wild Rice rivers, and their numerous tributaries, which streams 
are well timbered with white oak, ash, maple, lynn, elm, &., 
and water a country over two punaree miles long, by from: 
forty to sixty miles wide. 

8, That new settlements are being established, which, by the 
tide of immigration, must within a few years spread over that 
entire country, from Fort Abercrombie to the British line. 

4, That many of the citizens of Pembina county are entitled 
each to one hundred and sixty acres of land, under the treaty 
of 1863 and 1864, between the United States and the Red 
Lake and Pembina bands of Chippewa Indians.. 

5, The Pembina settlements are by a direct line over four 
hundred miles from the only U. S. Land Office within this Ters 
ritory, and as there is no direct line of travel between said set~ 
tlements and Vermillion, on the Missouri River, (the location 
of the present Land Office), in order to secure title to their 
grants, pre-emptions, or homesteads, the people of said settle- 
ments are required to travel through a great portion of Minne- 
sota, lowa, as well as this Territory, a distance of over one 
thousand miles, at an expense equal, or greater than the 
value of their claims at one dollar and twentysfive cents per 
acre. 

For the reasons briefly above stated, your memorialists most 
respectfully pray that a land district be established as follows: 

Commencing at the intersection of parallel of latitude 49° 
north, with the Red River of the North; theace up the center 
of the main channel of said river to its intersection with the 
line between townships 180 and 181 north of the base line; 
thence west on said line to its intersection with parallel of long- 
itude 27° west from Washington ; thence north on said paral« 
lel of longitude 27° to its intersection with the parallel of lats 
itude 49° north; thence east on said parallel of latitude 49° to 
the place of rae, 

And your memorialists ETA pray that there may be a 
Land Office, with a register and receiver, located at some suit- 
able point in the said Pembina settlements. 

And your memorialists, as in duty bound, will ever pray. 

Approved, Dec. 29, 1868. 
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NUMBER 11. 
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MEMORIAL TO HON. ALEXANDER W. RANDALL, - 


POST MASTER GENERAL OF THE UNITED 
STATES, PRAYING TO HAVE A WEEKLY MAIL 
ROUTE ESTABLISHED BETWEEN VERMILLION 
AND BLOOMINGDALE, CLAY COUNTY, DAKOTA 
TERRITORY. 


Your memorialists, the Legislative Assembly of the Ters 
ritory of Dakota, would most respectfully represent that at 
present there are but three post offices in Clay county in this 
Territory, one at Green Point, one at Vermillion, and the 
other at Lincoln; that all of the offices are on the United 
States military road. 

That during the past year the greater number of new settlers 
that have come into the county, have settled on the Vermillion 
river and that every quarter section of land has been taken 
between Vermillion and Bloomingdale, and actual settlers have 
occupied and improved the same. 


That all these settlers are without any mail facilities and in 
order to obtain their letters and papers they have to go to 
Vermillion, a distance of ten miles, which occupies much val- 
uable time and is a course of much trouble and great incon- 
venience. 

That the road between Vermillion and Bloomingdale, ten 
miles, isin good condition nearly the whole year anda mail 
route between these paces could be established very cheap : 
that Vermillion is the county seat of Clay county ‘and that 
there has been erected at Bloomingdale during the past sum- 
mer a grist mill, a hotel, and in spring there will be-a num« 
ber of other business houses erected there. 
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For a mail Therefore your memorialists the Legislative Assembly of 


route from 
Vermillion to 


Bloomingdale the Territory of Dakota would most urgently ask for the im- 
mediate establishment of a weekly mail between the above 
mentioned places. 

And your memorialists will ever pray. 


Approved, Dec. 18, 1868. _ 


RAILROADS. 


NUMBER 12. 


A MEMORIAL TO THE CONGRESS OF THE 
UNITED STATES PRAYING FOR THE EXTEN. 
SION OF THE SIOUX CITY AND PACIFIC RAIL- 
ROAD TO YANKTON, DAKOTA TERRITORY. 


For tne ox- = Your memorialists the Legislative Assembly of the Territos 

Sioux City nd, ry of Dakota respectfully but earnestly pray your honorable 
bodies to pass an act, giving and granting, to the Sioux City 
and Pacific railroad company, for the purpose of constructing 
and extending the Sioux City and Pacific railroads from Sioux 
City, Iowa, to Yankton, Dakota Territory, via Elk Point and 
Vermillion, a distance of sixty miles, all and equal grants of 
land bonds, donations, rights, privileges and franchises, as were 
given and granted to said Sioux City and Pacific railroad com- 
pany, to build and construct arailroad from Sioux City, to Fre- 
mont, Nebraska. 
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Provided, Said Sioux City and Pacific railroad company Fer the ex- 

; f l . , ension of the 
shall be obligated to build ten miles of said road, in one year Pou‘ Oly toad 
from the reception of the grant and eomplete the whole road 
to Yankton, in two years from the reception of said grant. 

Resolved, That our Delegate in Congress be requested to 
eall the attentiou of Congress to the prayer of this memorial, 


and use all honorable means for its success. 


NUMBER 13. 


A MEMORIAL TO THE CONGRESS OF THE UNI- 
TED STATES, PRAYING FOR A GRANT OF LAND 
TO AID IN THE CONSTRUCTION OF A BAIL- 
ROAD FROM YANKTON, DAKOTA TERRITORY, 
TO COLUMBUS, IN THE STATE OF NEBRASKA. 


Your memorialists the Legislative Assembly of the Territo- For a grant of 
and for the 


ry of Dakota would most respectfully pray your honorable Yankton aud 
bodies to grant alternate sections of land to the amount of tail read 
not less than five miles on each side of the Yankton and 
Columbus railroad, to the Yankton and Columbus railroad com- 
pany, or to the State of Nebraska for the purpose of building 
and constructing a railroad from Yankton, Dakota Terrritory, © 
to Columbus, on the Union and Pacific railroad. The distance 
is about one hundred miles over an excellent agricultural 
co[u|ntry, and the building of a railroad would add much to 
the development and wealth of northern Nebraska, and give 
Dakota a start outlet to the Union Pacific railroad. 

Resolved, That our Delegate to the 40th and 41st Congress 
be requested to use all honorable means through the proper 
committees to bring the object of this memorial before both 


branches of Congress. 
24* 
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NUMBER 14. 


A MEMORIAL TO THE CONGRESS OF THE UNI- 
TED STATES PRAYING FOR A GRANT OF LAND 
TO THX MINNESOTA AND MISSOURI RIVER 
RAILROAD COMPANY, TO AID IN THE CON- 
STRUCTION OF A RAILROAD FROM THE STATE 
OF MINNESOTA, TO THE MISSOURI RIVER, AT 
YANKTON. 


Your memorialists, the Legislative Assembly of the Terri« 
tory of Dakota would most respectfully represent that by an 
act of the Legislative Assembly of the Territory of Dakota, 
approved, January 11th, 1867, a charter was granted to the 
Minnesota and Missouri river railroad company, to construct a 
railroad, from the western boundary of the State of Minne- 
sota, in latitude 44 north to the town of Yankton on the Mis- 
souri river, believing as we do that a grant of land to aid in 
the construction of such a road would be a great benefit to the 
Territory and to the general Government in an early develop- 
ment of a rich agricultural country, that without it, it will ever 
remain undeveloped. | 

Your memorialists respectfully but earnestly pray your hons 
orable bodies to grant every alternate section of land to the 
amount of not less than six miles on each side of the line of 
such road to aid in the construction thereof, and that such 
grant be made to said Minnesota and Missouri river railroad 
company, with the pproper restrictions, limitations and fors 
feitures. . 

Your memorialists would further represent, that the distance 
from the western boundary line of Minnesota, to Yankton, 
over the proposed railroad route is about one hundred miles 
over a very fertile prairie, almost entirely destitute of timber 
and without any natural highway, for transportation, conse- 
quently uninhabitable until the capitalist shall correct thia 
oversight of nature by the construction of artificial highways. 
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The population of Illinois now makes one fifteenth of that 
of the whole country. It now defrays one-fifteenth of the 
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whole burdens of the general government. Its proportion of ti ros? 


the federal taxes equal $24,000,000, annually. Its ability to 
pay this vast sum is almost entirely due to the railroads that 
have been constructed within it during the past fifteen years. 
Towards their construction the federal government never con= 
tributed a penny. It did however. in 1850 make a valuable 
grant to the State in favor of the Illinois Central railroad, 
which secured the speedy construction, of this great work, and 
gave a wonderful impulse to the construction of other ims 
portant lines. The additional price. charged for reserved 
lands yielded to the national treasury the same sum, that would 
have been realized if the grant had not been made. If by the 
use of similar means, you can create another Illinois, as far as 
concerns its population, wealth and value to the Union, you 
will in an equal degree lighten the burdens resting upon the 
Nation. 


A vigorous movement in this direction, consequently is the 
dictate of sound statesmanship, as well as of enlightened self- 
interest. 


Therefore your memorialists most earnestly urge upon your 
honorable bodies to repeat the example. of Illinois, in Dakota, 
since it by no means impairs the federal government, but earnest- 
ly enhances the wealth of the Union as well as Dakota, by ena- 
bling us to construct artificial highways, since nature has failed 
to furnish us any great water lines, over which we can 1 transport 
the products of a rich and fruitful country. 

And as in duty bound your memorialists will ever pray. 

Resolved, That our Delegate to the 40th and 41st Congress 
be requested to call the attention of the proper committees of 
Congress to the objects of this memorial. 


company 
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REMOVAL OF FORT DAKOTA. 
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NUMBER 15. 


A MEMORIAL TO THE SECRETARY OF WAR 
PRAYING THAT FORT DAKOTA MAY BE RE- 
MOVED SIXTY-FIVE MILES FURTHER UP THE 
BIG SIOUX RIVER, 


For theremoval The Legislative Assembly of the Territory of Dakota, 

would most respectfully represent, that Fort Dakota, no lon« 
ger serves as a protection to our frontier settlements on the 
Big Sioux river. : 

Therefore your memorialists ask that said Fort. Dakota may 
be removed sixty-five miles north of its present location at a 
point known as Medary. | 

Resolved, That our Delegate in Congress is hereby reques- 
ted, to present a copy of this Memorial to the Secretary of 
War, and urge upon him the necessity of the removal of said 
Fort Dakota to Medary on the Big Sioux river. 
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TRANSFER OF INDIAN BUREAU. 


NUMBER 16. 


A MEMORIAL TO CONGRESS PROTESTING 
AGAINST THE TRANSFER OF THE INDIAN 
BUREAU TO THE WAR DEPARTMENT. 


Te the Congress of the United States: 


Your memorialists, the Legislative Assembly of the Terri- 
tory of Dakota, desire most respectfully to present their obs 
jection to the transfer of the Indian Bureau from the civil to 
the Military Department of the Government. 

lst. Your memorialists fully believe that it is susceptible of 
proof by documentary evidence on file in the proper depart- 
ments of the Government at Washington, that it costs vastly 
less to feed, manage and care for the Indians (when not in a 
state of war,) by the civil than by the military arm of the 
Government. 

In proof of this statement your memorialists beg leave to 
call your attention to the relative cost of maintaining the In- 
dians on the Upper Missouri, and other quarters of the west 
and south-west, under the management of the military and civil 
service. 

2d. Your memorialists would further represent ; that accor- 
ding to their experience and observation the transferring of the 
management of Indians to the War Department, is not a step 
toward the advancement of that peculiar people in civilization; 
but, on the contrary, your memorialists believe it to be a 
wide stride in the very opposite direction. Such transfer, your 
memorialists are convinced, will greatly embarrass many of the 
tribes who have, since the treaties of 1865-6, settled upon res- 
ervations, opened farms, and made considerable advancement 
in civilized pursuits. i 
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8rd. Your memorialists are happy to represent that since the 
treaties of 1865-6, peace and security have prevailed through- 
out our frontier settlements, and that, with a few exceptions 
by Upper Missouri bands, no treaty obligations have been vio- 
lated by our numerous Indian tribes. 


4th. Your memorialists deem it their duty to call your at- 
tention to the fact that ‘the introduction among our treaty 
Indians of hostile bands,and the remarkable liberality with which 
said hostile bands have been provided for by the government, is 
a subject of surprise, and very grave complaint on the part of 
the treaty Indians. They cannot understand why those bands, 
who but recently were hostile to the government, and engaged 
in the indiscriminate slaughter of the white people, should be 
treated with far more liberality than those tribes who have 
been loyal to the government, and friendly to the white people 
for many years. 


5th. And lastly, your memorialists beg leave to state that, 
in their opinion, a rigid enforcement of the laws of Congress, 
on the subject of intercourse with Indians, and a strict compli: 
ance with existing treaty stipulations on the part .of the gov- 
ernment, through honest, capable and efficient agents, is all 
that is needed to secure perfect peace and quiet throughout the 
length and breadth or the Indian country. 


And in duty bound, your memorialits will ever pray. 
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WAGON ROADS. 


Number 17. 


A MEMORIAL TO CONGRESS FOR AN APPROPRI- 
ATION TO. CONSTRJICT A WAGON ROAD FROM 
FORT ABERCROMBIE DOWN THE RED RIVER 
OF THE NORTH. 


To the Honorable the Senate and House of Representatives of 
the United States in Congress Assembled: 
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Your memorialists, the Legislative Assembly of the Territos For a wagon 


d down the. 


ry of Dakota, would most respectfully call your attention to Red River of 


the present great and increasing need of a wagon road from ` 
Fort Abercrombie, in this Territory, down the Red River of 
the North, to. the Dakota Settlements on the Pembina river, 
and thence to parallel of latitude 49° north, in the direction 
of the “ Selkirk,” or Hudson’s Bay Company’s Red River Set 
tlements. 

Your memorialists would respectfully represent;. 

Ist. That, according to thé official reports of the Collector 
of Customs atthe port of Pembina, merchandise passing annu- 
ally over this route, 1s inspected at said port, amounting to 
hundreds of thousands of dollars, from. which the United States 
Government derives a large revenue; besides supplies for the 
American Settlements, (with a population of over two thous 


sand) all the supplies the British Settlements, containing a. 


population of from twelve to fifteen thousand, as well as sups 
plies for the Hudson’s Bay Company, and the numerous ‘Free 
Traders,” are received at, or by way of the city of St. Paul, 
Minnesota, and pass over the route above mentioned. And all 
the vast amounts of furs, &c., imported from said British Set» 
tlements for consumption, or in bond for transhipment, are. 
freighted over said route. 
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2d. That this great thoroughfare between Fort Abercrombie 
and the Pembina Settlements, (about 200 miles) crosses eight 
streams, varying in width, from fifty to two hundred feet, over 
which the freighters annually have to throw temporary bridges, 
which are carried off by the first freshet, and hence the same 
stream is so bridged several mes during one season, and 


3rd. That the entire route passes over a level valley, and as 
nature has provided an excellent road, no appropriation will 
be required for any other purpose than to survey the road and 
bridge the streams. 

Your memorialists therefore, do most respectfully pray that 
an appropriation be made in such sum as you, in your wisdom, 
may deem sufficient to survey and locate a Government Wagon 
Road from Fort Abercrombie in this Territory, down the Red 
River of the North, by the nearest and best route, to the Set- 
tlements on the Pembina river, and the 49th parallel of north 
latitude, and to bridge Cheyenne, Wild Rice, Elm, Goose, 
Turtle, Salt, Park, and Pembina rivers. 


And your memorialists, as in duty bound, will ever pray. 
Approved, Jan. 6, 1868. 


Number 18. 


A MEMORIAL TO THE CONGRESS OF THE UNIs 
TED STATES ASKING FOR THE ESTABLISH- 
MENT OF A WAGON ROAD FROM YANKTON 
VIA CANTON, D. T., TO SPIRIT LAKE, IOWA. 


Your memorialists the Legislative Assembly of the Terrrito: 
ry of Dakota, respectfully ask your honorable bodies to author- 
ize the survey and location of a wagon road from Yankton, D. T. 
to Spirit Lake, Iowa, via Canton, Dakota Territory, and for an 
appropriation to construct a bridge across the Big Sioux river, 
at or near the last named place. The location of such a road 
and the construction of a bridge thereon, scross said river 
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would open up to settlement a large extent-of fertile country 
and would greatly accommodate and assist a large emigration 
that is now, and will continue to flow from the north-western 
states to this Territory. 5 

Your memorialists are of the opinion that an appropriation 
of eight thousand dollars would accomplish this desirable ob- 
ject, and would be returned to the government four fold by the 
increased amount of taxable property, and by the gale to actual 
settlers of large portion of the public lands, that will, unless 
some facilities by railroad or wagon roads are offered, remain 
for a log time unoccupied. 


And your memorialists as in duty bound will ever pray. 


Approved, Jan. 15, 1869. 
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JOINT RESOLUTION VACATING THE TERRITO- 
RIAL ROAD FROM YANKTON TO THE LOWER 
FERRY ON JAMER RIVER. ~ 


Whereas, All that portion of the government road which 
leads from Yankton to James river, together with the govern- 
ment bridge located on said James river, have both been rea 
located by order of the Secretary of the Interior, and moved 
some four miles north to the Upper Ferry on said James river, 
at which point the government bridge is now under course of 
construction. 

And, Whereas, by an act of the Legislature approved, Jan. 
12, 1866, there was located upon the surveyed route of said 
government road, a territorial road in aceordance with the 
field notes of said government road from James river to Yank- 
ton. 

And, Whereas, The Missouri river has already washed away 
a considerable portion of said road, and the whole of the said 
roed being located upon the Missouri bottom, and at times made 
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impassable by the spring overflows, which necessitates the ex- 


Ww Jame river nenditure of a large amount of county road work to keep the 


same in repair. 

And, Whereas, There ix now an established county road on 
the section line one-fourth mile north of, and running parallel 
to, said road proposed to bo vacated, which meets all the de: 
mands of travel in that direction, therefore 

Be tt Resolved, By the Legislative Asssembly of the Terri: 
tory of Dakota, that all that portion of the said territorial road 
lying between Yankton, and the intersede of the aforemen« 
tioned county road, on sec. 13, be, and the same is hereby der 
clared vacated, and shall be no longer considered a public 
highway in this county; and the said county road shall be, 
and hereby is declared to be a territorial road to all proper ine. 
tents and purposes. | 

Approvd, Jan. 15, 1869. 
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Assault threatened when security required, 10. 
Arrest by an Officer under a Warrant. 


arrest defined, 29. 

arrest made by whom, 29. 

persons bound to aid officer, 29. 

when arrest may be made, 29. 

arrest, how made, 30. 

amount of restraint, 30. 

officer must state his authority, 30. 

officer may use all necessary means to effect arrest, 30. 
officer may break open door or window, when, 30. 


Arrest by an Officer without a Warrant, 


in what cases allowed, 30, 31. 
officer may break open door or window when, 31, 
officer may arrest at night, 31. 
officer must state his authority, 31. 
person arrested by bystanders, 31. 
when a public offense is committed in presence of a magise- 
trate, 3l. 
Arrest by a Private Person. 


a private person may arrest anotHer, 32. 

in what cases allowed, 32, 
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may break open door or window, 32, 

must take prisoner before magistrate, 32, 


Arraignment of Defendant, 56. 
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defendant must be present if for felony, 57. 
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$70 INDEX, 


CRIMINAL PROCEDURE— Continued. 


when personal appearance is necessary; 5T, 

if discharged on bail, 57. 

clerk issues bench warrant, 57. 

form of bench warrant, 58. 

if offense be a misdemeanor, 58. 

if offense be bailable, 58. 

bench warrant how seryed, 58. 

how magistrate to proceed in certain cases, 58. 
when court may order defendant into custody, 58. 
defendant, if present, how diposed of, 58. 
defendant if not preseut, 58. 

defendant must be informed of his right to counsel, 58. 
court to assign counsel in certain cases: 59. 
compensation of counsel, 59. 
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to be tried by name in indictment, 59. 
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motion in, 94. 
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how dismissed, 105. 
dismissed for want or return, 105. 
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how or when brought to supreme court, 106. 
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judgment of affirmance, 106. 
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by what courts may be made, 111. 

at what time may be admitted to bail, 112. 
if offense be felony, must be on notice, 112. 
form ot order, 112, 

if application be denied, 112. 

manner of taking appeal, 112. 

-decision final, 112, 

‘by whom taken, 113, 

how put in, 113. 

qualifications of bail, 113. 

how to justify, 113. 
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Code, Definition of, 2. 
Criminal Action Defined, 3. 
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founded upon what, 71. 

when and how taken, 71. 

adverse party may except, when, 71, 
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certificate of magistrate, 137. 
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if magistrate certify grand jury may proceed, 137. 
appearance and plea, 137, 
fine, on conviction, how collected, 138. 
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Felony, Definition of, 2. 


Forfeiture of Bail or Deposit, 119. 
in what cases, 119. 
may be discharged when and how, 119, 
forfeiture of bail, 119. 
deposit of money when forfeited, how disposed of, 119. 
permission, 119. 
application thereof, how made, 120. 


Fugitives from Justice, Proceedings Against, 161. 
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Fugitives from another State or Territory into this Territory, 161, 


delivery on requisition, 161. 
magistrate to issue warrant, 162. | 

proceedings for arrest and commitment, 162, . 
when and for what time to be committed, 162. 
admission to bail, 162. 

magistrate to give notice of arrest, 162. 

duty of district attorney, 162. 

person arrested to be discharged uiless, 162. 
magistrate to return his proceedings, when, 162. 
district court must inquire into, 162. 


Fugitives from this Territory into another State or Territory, 168. 


accounts of persons employed in procuring surrender, 163. 
no compensation allowed, when, 163. 


Fines to be paid into County Treasury, 165, 
Grand Jury, Formation of, 40. 
Grand Jury, Defined, 41. 


Grand Jury, for what Courts drawn, 41. 


manner of designating, 41. 

summoning additional members, 41. 

how drawn, 4l. 

number to constitute, 42. 

when more than sufficient number attends, 42. 
who may challenge, 42, 

cause for challenge to panel, 42. 

cause for challenge to individual jurors, 42. 
challenge may be oral, 43. 

challenge must be entered upon the minutes, 43. 
court must allow or disallow challenge, 43. ` 
clerk must enter decision of court on challenge, 43. 
challenge, if allowed, jury discharged, 43: 
challenge allowed, effect of, 43. 

violation, how punishable, 43. 

appointment of foreman, 43. 

oath to foreman, 43, 

oath to other grand jurors, 43, 44. 

charge by the court, 44. 

retirement of, 44. 

appoint of clerk by, 44. 

discharge of, 44. . 


GRAND JURY, POWERS AND DUTIES OF, 44. 
to inquire into public offenses, 45. 
may indict, when, 45. 
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may present, when, 45. 

indictment defined, 45. 

presentment defined, 45. 

foreman may administer oaths to witness, 46. 
evidence receivable by, 46, 

not bound to hear evidence for detendant, 46. 
-may order explanatory evidence to be produced, 46. 
ought to find indictment, when, 46. 

must declare their knowledge, 46. 

must inquire as to persons imprisoned, 46. 

must inquire as to condition and management of public pris- 

ons, 46. 

must inquire into misconduct of officials, 46. 

entitled to access to prisons, 47. 

may ask advice from whom, 47. 

every member must keep secret, 47. 

bound to disclose, when, 47. 

not to be questioned, 47. 


¥ 


impeachment. 
court for trial of its jurisdiction, 5 s 
members of, 5. i 
presiding officers, 5. 
clerk and officers, 5. 
time of holding, 5. 
oath of members, 5. 
compensation of members and officers of, 5. 


impeachment. 


to whom delivered, 16. 

court to be summoned, 16. 

copy of articles to be served, 17. d 
service, how made, 17. 

proceedings if defendant does not appear, 17. 
when defendant may object, 17. 

form of objection, 17, 

form of denial, 17. 

proceedings after objection or denial, 17. 
trial of, 17. 

number necessary to convict, 18. 

judgment, how pronounced, 18. 

vote, how taken, 18. 


Impeachment, 
nature of judgment, 1.8. 
effect of judgment, 18. 
officer disqualified when impeached, 18. 
of president of council, notice to be giyen, 18. 
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indictment not barred, 18. 
information defined, 25. 


: INDICTMENT of the, 47. 
. how formed, 48. 
ı how endorsed, 48. 
how dismissed, 48. 
efiect of dismissal, 48. 
names of witnesses to be inserted on indictment, 48. 
how presented, 48. 


INDICTMENT, form of, 49. 


forms of pleading heretofore existing abolished, 50. 
first pleading is indictment, 50. 
' must contain, what; 50. 
` must be direct and certain, 50. 
when indicted by fictitious name, 50. 
must charge but one offense, 50, 
precise time when offense was committed need not be stated, 50, 
statement as to person in, 50. 
construction of words in, 51. 
" words use@in statute need not be strictly pursued, 51. 
when sufficient, 51. 
when not sufficient,: 51: 
presumptions of law, &c. need not be stated, 51. 
not necessary to state facts conferring jurisdiction in . pleading 
a judgment, 52, 
private statutes, how pleaded, 52. 
pleading in indictment for libel, 52. 
pleading in indictment for forgery, 52. 
i pleading in indictment for perjury, 52. 
upon indictment against seyeral, one or mọre may bo convicted 
or acquitted, 52. 
distinctions abrogated, 52. 
accessory after the fact in felony tried, 53, 
compounding or concealing offense, 53. 
Infermations, 53. 
Mefined, 53, 
based on what, 54. 
must be filed in office of clerk, 54, 
duty of clerk, 54. 
duty of district attorney, 54. 
subpoena shall be directed to, 54. 
‘upon appearance of witness, 54. 
magistrate must certify to pleadings, 54, 
duty of district attorney after examination, 54. 
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duty of magistrate when witness refuse to attend, 54. . 
when witness refuses to answer proper questions, 55, 

duty of district attarney when defendant is committed, 55. 
duty of district attorney when defendant fails to elect, 55. 
names of witnesses endorsed on information, 55. 

clerk to fix and endorse bail, 55. 


. AIndictment.or Information setting aside of, 60. 
Insanity of Defendant, inquiry into, before Trial or-after Conviction, 131. 
an insane person can not be tried, &c., 132. 
when doubt arises, 132. . 
trial of jaudgment.to be suspended, 132, 


order of trial of the question, 132. 
charge of court, 133. 


if found sane trial to proceed, 133. 
if found insane, 133. 
if committed, bail, 133. 
detention in asylum, 133, 
expenses of keeping defendant, 133. 
Justice's Court, defined, 6, 
jurisdiction, 6. 
. Justices of the Peaee, removal of, 18. 


accusation to whom presented, 19. 
what must be stated, 19. 
to whom transmitted. 19. 
copy served, when, 19. 
proceedings if defendant de not appear, 19. 
defendant may object, 19, 
form of objection, 19. 
manner of denial, 20. 
accusation to be answered forthwith, 20. 
if the defendant plead guilty or refuse to answer, 20. 
form of judgment, 20. 
Jurisdiction local, of public offenses. 
committed in this territory, 21. 
commenced without but consumated within, 21. 
concerning duels, 22. 
to elude the statutes concerning dueling, 22. 
offense committed partly in one and partly in another county, 22. 
offenses on boundaries, 22, 
offenses on board vessels, 22, 
offense of kidnapping, decoying, etc., 22, 23. 
of bigamy, incest etc., 23. 
property feloniously taken, 23. 
indictment against accessory after the fact, 23, 
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oonvietion or acquittal in another state or territory, 23. 
conviction or acquittal in another county, 24, 

Jury, conduct of, after causé is submitted to them, 84. 
room for jury after retirement, how provided, 85. 
accommodations for jury, 85. 
may take what papers, 85. 
may take notes of testimony, 85. 
may return into court for information, 85. 
if after retirement a juror becomes sick, 86. 
jury not to be discharged unless, 86. 
when discharged or prevented from giving verdict, 86. 
how court may adjourn during absence of jury, 86. 
final adjournment of court discharges jury, 86. 


Judgment, the, 95, 

fine for pronouncing, 96. 

in misdemeanor, 96, 

when defendant is in custody, 96. 

if on bail and do not appear, 96. 

to issue bench warrant, 96. 

form of bench warrant, 96, 

bench warrant may be served, 96. 

duty of officer serving, 96, 

arraignment of defendant, 96. 

cause may be shown against judgment, 96. 

if no sufficient cause shown, 98. 

court may consider circumstances in aggravation or mitigation of 
offense, 98. 

testimony how given, 98. 

no other testimony allowed, 98; 

if other testimony offered or received constitutes misdemean:e 
or, 98. 

on conviction of two or more offenses, 98, 

duration of imprisonment, 98. 

clerk must enter judgment of conviction on the minutes, 98, 

judgment roll, 99. 


Judgment upon Appeal, 107, 


court to give judgment without regard to, 104, 
court may reserve, affirm or modify, 107. 

on reversal, 107. k 

judgment on affirmance, 107. 

of appellate court, 107. 

papers returned not to be remitted, 107. 
jurisdiction of appellate court, 107. 


Misdemeanor, definition of, 2. 
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Magistrate defined, 25, 165. 
Magistrates, who are, 25. 
Miscellaneous, 
general provisions and definitions applicable to thix oode, 164: 
rules of construction, 164, 
not retroactive unless expressly so declared, }64. 
words of code, how construed, 164. l 
definition of writing, 164. 
definition of oath, 164. 
definition of signature, 165. 
definition of magıstrate, 165. 
definition of peace officer, 164. 
to what actions code applies, 165. 
former modes of procedure abrogated in crimindl-cases, 165. 
fines to be-paid into county treasury, 165. 
to take effect, when, 165. 
New Lrials. 
defined, 94. 
by what court granted, 93, 
its effect, 93. . 
in what cases may bé granted, 93. 
application for new trial must be before judgment, 94, 
can be made only upon laws granted by the court, 94. 
court to prescribe time and manner of making epplieation, 9¢. 


Original Jurisdiction, Courts having, 4. 

Oath, definition of, 164. 

Public offense, definition of, 2. 

Public offense, divisions of, 2. 

Persons, when punishable for public offense, 2, 

Public offenses, how prosecuted, 2, 

Public offenses, how prosecuted, exceptions, 2, 3. 
Prosecution second, prohibited, 4. 
person not to be compelled to be witness against himself, 4. 

. public offense, person charged with, restrained, 4. 
persons how convicted, 4, ` 


public offenses how prevented, 8. 
public offenses when persons justified in preventing, & 


Peace Breach of: Threatened, 9. 


warrant of arrest, 9. 
on complaint being controverted, 9. 


defendant discharged, 9. 


384 


INDEX, 


CRIMINAL PROCEDURE— Continued 


Peace, Security to keep the, when required, 10. 

not required, 10. 

amount required, 10. 

giving or refusing, effects of, 10, 

breach of threatened, person committed for how discharged, 10. 

peace, breach of threatened, undertaking to be transmitted to 
court, 10. 

peace, breach of threatened, appearance of party hound upon 
his undertaking, 10. 

peace, breach of threatened, person bound when. discharged, 10, 

peace, breach of, threatened proceedings on appearance of both 
parties, 10. 

peace, breach of threatened undertaking when broken, 10, 

when and how prosecuted, 10. 

eyidence of, breach of, 10. 


POLICH, 11. 


organization and regulation of, 11. 

to preserve the peace at public meetings, 11. 
Public offenses, local jurisdiction of, 20, 
Peace officers, defined, 27. 
Public offenses, how prosecuted, 40: 


PLEA, 63. 


different kinds of pleas, 63, 

plea must be oral, 64. 

plea must be entered on minutes, 64. 

form of plea, 64. 

plea of guilty to be made by defendant, 64, 

plea of corporation how put in, 64, . 

court may allow pleas to be withdrawn, 64. 

effect of plea of not guilty, 64; 

what considered evidence under plea of not guilty, 64, 

definition of a former acquittal, 64. 

if acquitted on the merits, 65. 

when oconyiction or acquittal a bar, 65. 
Proceedings on the indictment before trial, 66. 
Proceedings after trial and before judgment, 91. 
Police Couris, proceedings in, 141, 

charge to be read in justice court, 143. 

plea, how put in, 143. 

issue, how tried, 143. 

defendant may demand trial by jury, 143. 


jury, how drawn, 143. 
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magistiate must deliver list of jurors, 143. 
endorsement on said list, 143. 
summoning jury, 144. 

drawing jury, 144. 

challenges, 144, 


Police Court. 


talesmen when and how ordered and summoned, 144. 
punishing officer for not returning list, 144, 

jury, how constituted, 145, 

oath of jury, 145, 

trial, how conducted, 145. 

jury may deci@e, when, 145. 

jury may retire, 145, 

oath of officer having jury in charge, 145. 

delivering verdict, 145. 

discharge without verdict, 145. 

in such case 145. 

judgment on conviction, 145. 

imprisonment until fine paid, 146. 

on acquittal, costs, 146. 

against prosecutor for costs, 146. : 

form of certificate of conviction, 146. 

if defendant, plead guilty, 147. 

certificate, when filed, E47. 

certificate conclusive evidence, 147. 

judgment must be executed by whom, 147. i 
fine, by whom received, how applied, 147. f 


after commitment, 147. 


proceedings of officer, neglect to pay fines into the treasury, 147.. 
subpoenas for witnesses, 148. 

punishing witness for disobedience of subpmna, 148, 
punishing juror for non attendance, 148, 

fees of witnesses and jurors, 148; 

trial by justice court, 148. 

during time allowed for bail, what, 148. 

form of commitment, 148, 

by whom executed, 148, 

may be admitted to bail, 149. 

bail, how taken, by whom, 149. 

form of undertaking, 149. 

when forfeited action thereon, 149. 

how and by whom committed, 149: 


Peace officer, definition of, 165. 
RECORD. COURTS OF, 4.- 


886 . INDEX. 


CRIMINAL PROCEDURE—Oontinued. 


Resistance lawful, who may make, 7. 
by party about to be injured, to what extent, 7. 
under what circumstances, 7. 
by other parties, in what cases, 8. 
to what extent, 8. 
Riots, Suppression of, 11. 
power of- sheriff or other officer, 12. 
duty of sheriff or other officer, 12. 
persons commanded to aid officer, 12, 13. 


governor to order out military forces, when, 12. 
magistrates duty of, 13, 15. 


Rioters to be arrested if they do not disperse, 13. 
proceedings if they do not disperse, 13. 


Riots, Suppression of, 18. 
nelect of officer to act, consequences of, 13. 
officers who may order out military, 13, 
officers and troops to obey orders, 14. 
armed force to obey orders, 14, 
conduct of troops, 14. 
troops to act on defensive, 14. 
troops to act on defensive, except, 14, 
troops to use fire arms, when, 14. 
troops not to be brought to the place until proclamation has been 

made, 14. 

troops to discharge blank cartridges, when, 16. 
governor may do in certain cases, what, 15. 
may revoke proclamation, 15. 
consequence of resisting forces, 15. 


Retaking, after an escape or rescue at any time or any place, 32, 
may break open door etc., 32. 


Removal of the action before trial, 65, 


certain writs abolished, 65. 

mode of removing a criminal action, 65. 
criminal action remoyed before trial, 65. 
clerk to file order of removal, 65. 

elerk to transmit papers to next court, 66. 
proceedings on removal, 66, 

order for removal must be filed, 66, 


Recommitment of the Defendant after giving bail or deposit, 120, 


in what cases, 120, 
eontents of order of, 120. 
defendant may be arrested when, 121. 
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if for failure to appear, 121. 

if for other cause, 121, 

bail in such case, by whom taken, 121. 
form of undertaking, 121. 
qualifications of bail, 122 


Reprieves, Commutations and Pardons, 140. 


power of governor to grant reprieve, 140. 
in respect to conviction for treason, duty of legislature, 140, 
report of cases, how and from whom required, 141, 

notice to district attorney of application for, 141. 
publication of notice, 141, 

papers relating to, 141. 9 


SECURITY TO KEEP THE PEACE, 8, 9, 10. 
Setting aside Indictment or Information, 60. 


when indictment set aside on motion, 60. 

when motion to set aside not allowed, 60, 

motion to set aside, when heard, 60. 

defendant to answer when motion denied, 60. 

if motion granted, defendaut discharged, 61. 

if case resubmitted, order of court, 61. 

defendant discharged, if no new indictment found, 61. 
if indictment set aside, another prosecution not deharrad, 61. 


Surrender of Defendant. 


by whom, when, how, 118. 
before forfeiture, 118. 


Special Proceedings of a Criminal Nature, 151. 
Search Warrants, 156. 
defined, 157, 


may be issued on what grounds, 157. 

can not be issued but, 157. 

duty of magistrate before issuing, 157. 

when to issue warrant, 158, 

form of, 158. 

by whom served, 158. 

officer may break open door etc., 159, 

may he served in night time, when, 159. 

must be executed and returned when, 159. 

when the property is delivered to magistrate, 159. 
return of warrant, 159. 

inventory to be made publicly or in presence of, 159. 
copy of inventory, 160. 

if grounds for warrant be controverted, 160. 
testimony, how taken, 160. 
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when property must be returned, 160. 

depositions etc, to be returned to, 160. 

when warrant is procured maliciously and without cause, 160: 
peace officer exceeding authority, 160. 

searching defendant in presence of magistrate, 160. 


Signature, definition of, 165. 


TRIAL, MODE OF, 66. 


issue of fact defined, 67. 
issue of fact, how tried, 67. 
if trial for misdemeanor, 67. 


Trial Jury, form@jon of, 67. ` 


jurors in district courts, 67. . 

ballots, 67. 

names of jurors may be called, 68. 

drawing jury, 68. 

ballots drawn, how disposed of, 68, 

ballots of absent jurors how disposed of, 68. 

if twenty-four jurors be not present, 68. 

names to be deposited in a.box, 68. 

drawing jury thereon, 68. 

of whom the jury consist, 69. 

talesmen how ordered and summoned, 69, 
Trial, postponment of, 69. 


when and how ordered, 69 

affidayits to be filed, 69 

if defendant appear for trial, 69 
effect of discharge of defendant, 69 | 


Trial of the, 76. 


in what order to proceed, 78, 
prescribed order may be departed from, when, 78. 
number of counsel who may agree, 78, 
defendant presumed innocent, 78. 
in case of doubt as to degree, 79, 
separate trial of defendants, 79. 
discharging one of several defendants before verdict, 79. 
effect of discharge, 79. 

_ rules of eyidence applicable in certain cases, 79, 
confession when not evidence, 79. 
.confession not sufficient to warrant conviction, 79, 
evidence on trial for treason, 79, 80. _ | 
evidence on trial for conspiracy, 80. 
evidence on trial for rape, 80. 


testimony of accomplice, 80. 
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. trial for false pretence, 80. 
trial ior inyeigling, abducting or seducing female, 80. 
if testimony show higher offense than charged, 81. 
if new indictment not found, 81. 
court may discharge jury, when, 81. 
if jury is discharged, 81. 
where court has not jurisdiction, 81. 
clerk must transmit copy of indictment, 81. 
if defendant be not arrested, 82. 
if defendant be arrested, 82. 
if jury be discharged, 82. 
court may advise acquittal, 82, 
jury not bound{byjsuch’ advice, 82. 
when proper that jury should view scene of alleged offense, 82. 
no one suffered{to’speakito jury, 82. 
knowledge of juror to ba declared in court, 83. 
jurors may be permitted to separate, 83. 
jurors not to converse together on the subject of the trial, 83, 
when a juror becomes unable to perform duty, 83, 
court to decide questions, 83. 
on trial for libel, 83. 
in all other cases, 83. 
in eharging jury, court to state, 84. 
when jury may decidu, 84, 
when defendant on bail appear for trial, 84. 
VERDICT, the, 86. 


when jury have agreed to be brought into court, 87. 
if indictment be for felony, 87. 

manner of taking verdict, 87. 

verdict may be general or special, 87. 

general verdict, 88. 

special verdict, 88. 

special verdict how rendered, 88 

how argument may be brought, 88. 

judgment thereon, 88. 

when special verdict defective, new trial to be ordered, 88. 
upon indictment for offense of different degrees, 89. 
in other cases, 89. 

on indictment against several, 89. 

when court may direct a reconsideration, 89. 
judgment upon informal verdict, 89. 

polling the jury, 90. 

recording yerdict, 90. 

defendant to be discharged, when, 90, 
defendant to be stained, when, 90. 39 
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proceedings apon general or special verdict, 90. 
proceedings upon ground of insanity, 90. 
WARRANT OF ARREST. 


examination of prosecutors, witnesses eto., 26. 
warrant, form of, 27, 
warrant must specify, 27. 
warrant, to whom direeted, 27. 
warrant issued by judge of supreme court, 27, 
or presiding judge of city court, 27. 
warrant, how executed, and when, 27. 
endorsement, 28. 
defendant taken before whom, 28. 
defendant when arrested in another county, 28. 
proceedings regarding taking bail, 28. 
proceedings if bail be not given, 28. 
defendant must be taken before magistrate without delay, 29. 
when defendant be taken before another magistrate than the one 
who issued the warrant, 29. 
Wiiness, compelling the attendance of, 122. 
subpoena defined, 122. 
magistrate may issue, 122, 
district attorney may issue, 123. : 
district attorney may issue for people, 123. 
clerk must issue blank subpcoanaes, 123. 
form of, 123. 
- requirements in, 123. 
by whom served, 123. 
in what manner served, 124. 
expenses of witness, 124, 
when witness resides out of county, 124. 
disobediance to subpcena, 124. 
disobedience to subpmna by witness for defendant, 124, 


Writing, definition of, 164. 


AUDITOR AND TREASURER. 


duty to make reports, when, 166. 
acts in conflict repealed, 166. 
to take effect when, 166, 


BRIDGES, 167. 


act authorizing county commissioners to levy tax for bridges, 167. 
amount authorized to be raised, 167. 

how to be used and expended, 167. 

tax can be levied or not, 167. 

tax to be expended as directed, 167 
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contract for building, 167. 
act to take effect, 167. 


COUNTY COMMISSIONERS AND COUNTY CLEKS, 168. / 


board of, to consist of, 168. 

provided, 168. 

division of county, 168. 

districts shall not be changed, 168, 

in newly organized counties, 168. 

election to choose board, 169. 

oath of county commissioner, 169, 

oath to be filed, 169. 

they shall meet and hold sessions, 169. 

duty of county clerk, 169. 

when the commissioners are equally diyided, 170. 

copies of proceedings, 170. 

power and authority of, 170. 

district account with treasurer, 170. 

accounts of expenditure of general, special and road tax ta be 
kept separate, 170, 

shall keep a book to record, 170. 

shall keep a book for entry of proceedings, 171. 

shall keep a book for entry of warrants, 171, 

power to prosecute civil actions, 171. 

powers to make all orders respectitig property of ooanty, LTE. 

powers and restrictions, 171. 

shall superintend, 171. 

shall keep an account, 171L 

shall make statement of assessments receipts and expendi- 
tures, 172. 

to procure®copy;of surveyors fleld-notes and have map made, 172, 

submit to people at election, 172. 

depreciated value of county warrants, 172. 

special tax shall be paid in money, 172. 

mode of submitting question to people, 172. 

how publication is to be made, 173. : 

when the question submitted involves, 173. 

vote of tax leyied, 178. 

propositions thus acted upon cannot rescinded by the board, 173° 

money raised in pursuance, 174, 

commissioners to hold sessions with open doers, 174,. 

the books shail constitute the record, 174. 

power to provide for building and repairs, 174, 

shall determine amount of taxes, 174. 


may sue and be sued, 174. . 
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power to employ attorney,"174, 
when judgment is obtained, 174. 
appeals from decisions of board, 175. 
sppeal shall be taken when, 175. 
_ appeal shall be filed when, 175. 
\ shall be docketed as other cases, 176. 
final judgment, 175, 
treasurers, sheriffs &c. shall render account to, 175, 
if they shall refuse or neglect, 176, 
duty of county clerk, 176. 
commissioners shall procure and keep a seal, 176, 
impression of seal sufficient, 176. 
power of county clerk, 176. 
shall be ex-officio register of deeds, 176. 
compensation for recording, 177. 
records to be kept, 177. 
all eounty orders to draw interest when, 177. 
voters to select place of county seat on organization e. 
county, 177. 
manner of selection, 177. 
changing place of county seat, 177. 
if no one place has a majority, 178, 
when čounty seat shall be located on publio lands, 178. 
lands to be surveyed and platted, 178. 
lots not selected for use of county to be sold, 178. 
certificate of purchase, 178, 
forfeiture, 178. 
proceeds of sales to constitute a fund for, 179. 
duty of tribunal in any county which, 179. 
may collect a building fund, 179, 
acts in conflict repealed, 179. 
to take effect, when, 179. 


& 


DISTRICT COURT, 180, 
when and where held, 180. 
all issues of law or of fact not requiring interyention of juries, 
180. 
special terms, when held, 180. | 
act to take effect, when, 180. 
ESTRA YS—WSeo lost goods and estrays. 
FEES, 181. : 
salaries and fees of officers, 181. 
of clerk of supreme court, 181, 
of clerk of district court, 182, 
of register in chancery, 184, 
of sheriffs, 135. 
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FEES, — Continued. 
of coroner, 187, 
of judge of probate, 188. _ 
of master in chancery, 189. 
of justice of the peace, 190.. 
of constables, 191, 
of register of deeds, 191. 
of county clerk, 191. 
of jurors, 192. , 
of county surveyor, 192. 
of printers, P92. 
of interpreters, 193. 
of notaries public, 193. 
of county treasurer, 193. 
of assessor, 194. 
of county commissioners, 194. 
of witnesses, 194. 
of juries, 195. 
costs, how taxed, 195, 
fees may be required in advance, 195, 
fees in adyance may be refused, when, 195. 
not entitled to fees, when, 195, 
officer taking illegal fees, 195. 
officers required to keep public fee table, 195. 
fees of bailiffs to be appointed by court, 196. 
U. S. revenue stamps charged extra, 196. 
prosecuting attorney, 196. 
oath to be taken, 196. 
duty of disbursing officer, 196. 
acts repealed, 196, 
to take effect, when, 196.. 


FENCES, 197. 
kind of fences lawful, 197. 


amendment to laws of I865-6, 197, 
act to take effect, when, 197. 


HIGHWAYS AND BRIDGES, 198. 
unlawful to obstruct or plow up, 198.. 
persons so offending liable, 198. 
duty of road supervisor, 198, 
complaint in behalf of people, 198, 
conyiction on behalf of people, 198. 
duty of district attorney, 199, 
acts in conflict repealed, 199. 
act to take effect, when, 199. 
county commissioners have power to locate and establish highs 


ways, when, 199. 
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HIGHWAYS AND BRIDGES,— Continued. 


if persons shall feel aggrieved, 200, 
appointment of viewers, 200. 

auhy of TONEIS gon; 

report of majority of, 200. 

persons remonstrating shall give security, 200, 
act to inke effect, when, Que, 


JUSTICES COURTS, 2H. 
an act to amend] an acl approved January dth, 1865, 21. 
power of justice, Jul, 
proceeding, vl. 
non-payment of rent, 201. 
notice to quit, 201. 
who may bring action, 202. 
complaint in writing, 202. 
proceeding may be had before, 202. 
time for appsarance, 202, 
no adjournment except, 202. 
if. found guilty, 202. 
set off, 202. 
warrant of remoyal can be executed only in the day time, 202. 
appeal shall suspend proceedings, 202. 
trial of appeal, 202. 
cost of, 202. 
act to take effect, 202. 


LOGS AND LUMBER, 203. 


repeal of chapter 47, of the general laws of 1862-3 entitled “ an 


act to secure the free passage ot logs and lumber down the 
several rivers of this territory, 203. 


act to take effect, 203. 
LOST GOODS AND ESTRAYS, 204. 
no person shall take up estrays except, 204. 
during what months, 204. 
shall give notice, 204. 
marks and brands, 204. 
justice to issue warrant, 205. 
proceeding of appraisers, 205, 
justice to post notice, 205, 
to transmit copy of affidavit, 205, 
record to be kept, 205. 
when two or more animals are taken up, 206, 
when person shall appear and make claim to, 206. 
if entry be not claimed within one year, 206, 
if the yalue exceeds fifty dollars, 206, 


INDEX, ` 


LOST GOODS AND ESTRAYS— Continued. 


money deposited with county treasurer, 207. . 

justice to deliver certificate to, 207. 

fees allowed, 207, ` 

manner of taking up &c., lost goods, 208, 

persons not authorized, 208. - 

persons neglécting to advertise, 208. 

attempt to conceal lost goods, 208. 

effacing brand or marks, 208. 

justice of peace failing to pay over moneys arising from sale, 909. 

person taking up estray may work and use in prudent man- 
ner, 209. 

if estray die or be stolen, 209. 

place of sale, 209. 

repeal of chapter, 209, 

act in force and effect, 209, 


MANDAMUS, 210. 


writ of mandamus, 210, 

what plaintiff must state, 210. 

when discretion is left to inferior tribunal, 210, 
may be issued, 211. 

pleadings and proceedings, 211. 

filing of complaint, 211. 

upon examination of complaint, 211. 
upon filing of order, 211. 

defendant may state in answer, 211. 
trial of issue joined, 211. 

writ shall merely commana, 211. 

writ shall be directed to defendant, 211. 
court may proceed by attachment. 211. 
during the pendancy of action, 212, 
when people are a party, 212, 

action shall not lie, 212. 

act to take effect, 212. 


MEDICAL PROFESSION, 212. 
unlawful to practice unless, 212. 
punishment for violation prescribed, 213, 
act to take effect, 213, 


OCCUPYING CLAIMANTS, 214, 
when occupant, under color of title has made valuable improves 
ments, 214. 
what complaint must state, 214, 
issue may be joined, 214, 
judgment if in favor of occupying claimant, 215. 


INDEX.. 


OCCUPYING CLAIMANTS—Conzinued. 


rules of practice in such cases, 215. 

the purchaser in good faith at any judicial tax sale, 215, 

if claimant has committed any injury, 215. 

an occupying claimant may.at any time file complaint, 215. 
if defendant shall appear, 215. 

act to take effect when, 215. 


PARTITION OF LANDS, 216. 
when object-of action is to effect, 216. 
af number of shares are known, 217. 
creditors having specific lien, 217. 
answer of defendants, 217. 
when two or more plaintiffs may reply, 217. 
parties must exhibit, 217, 
if statements are not contradicted, 217, 
court to appoint commissioners, when, 217, 
duty of commissioners, 218. 
when premises to be sold, 218. 
commissioners to give security, 218. 
after sale commissioner must report, 218. 
conyeyances to be executed, when, 218. 
conyeyances valid against whom, 218. 
if sales disapproved, 218. 
when partition of land is deemed proper, 219. 
report must be in writing, 219. 
when partition can be made of part of premises, , 219. 
report of commissioners may be set aside, 219, 
report of commissioners if confirmed, 219. 
when parties in interest are notified to appear, 219. 
judgment of partition, presumptive evidence, subject to, 219. 
costs in partition, 219. 
person claiming to hold incumbrance, 220. 
if estate for life or years exists, 220. 
contingent or equitable interests, 220. 
court shall make orders respecting, 220. 
questions of title arising, 221. 
proceedings herein shall not be joined, 221. 
rules of pleading and practice, 221. 
act to take effect, 221. 


POOR. 
county commissioners, overseers, 221, 
duty of, 221. 
suits, how brought, 222, 
duty of every county, 222, 
legal settlements, “2 
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POOR— Continued 


overseers to haye oversight and care of, 223, 
duty of overseer, 223. 
commissioners may allew and pay, 224. 
duty on complaint, 224. 
poor book, 224, 
when any poor person shall suppose he or she is entitled, 224. 
when commissioners are unable to determine last residence, 225. 
any persou entitled to temporary relief, 225. 
justice to issue warrant, when, 225, ` 
on removal to another county, 225. 
appeal may be made, 225. 
to be heard at next term, 225, 
when order for removal is defective, 226. 
when removed by proyisions of this act, 226. 
overseers to make return, 226. 
pay of overseers, 226. 
when overseer shell remove out of his proper county, 226, 
accounts of overseers, 226. 
when poor non-resident is lying sick, 227 
if non-resident die poor, 227. 
to call an election, lawful, for what. 227. 
county asylum, 227, 
duty of superintendent, 227. 
appointment of physician, compensation, 227. 
to bind out poor children, 227, 
to raise money for certain purposes, 227. 
shall order who to be removed to such asylum, 228. 
superintendent to giye bond, 229. 
< when poor children cannot be bound out, 229, 
the education of such children, 229, 
asylum may be discontinued, 229, 
disposal of property, 229. 
tax for support of peor, 229, 
decisions of justice may be appealed from, 230. 
board of visitors, 230. 
unlawful to send pauper out of county, 230. 
misdemeanor, 230. 
all acts in conflict, 230. 
to take effect, 230. 


PRAIRIE FIRES, 
persons willfully setting fire, 231. 
setting fire to secure themselves, 231. 
lawful to set fire during what time, 232, 
no property exempt from seizure aud sale on execution, 232. 
acts in conflict, 232, | 
to take effect, 232. 
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ROADS. 


commissioners have power to vacate, 232. 
commissioners how governed, 233. 
act to take effect, 233. 


REVENUE, An Act Concerning, 263. 


property exempt from taxation, 263: 

property subject to taxation, 264. 

the term “ credits,” 265, 

property shall be listed and valued each year, 265, 
fruit and ornamental trees, 265. 

blank forms to be furnished, 265, 

list shall contain, 266. 

list to be signed and sworn to, 266. 

when person fails to make statement, 266. 
property to be valued by, 267. 

oath of assessor, 267. 

who shall list property, 268. 
‘eommission merchants, 268. | 

property to be listed, assessed and taxed where, 268. 
listed property for another, 268, 

in relation to companies or incorporations, 269, 
duty of auditor, 269, 

duty of county commissioners, 270, 

persons doing business in more than one county, 270. 
insurance companies, 270. 

depreciated bank notes, 271. 

deduction allowed, 271. 

defining merchant, 271. 

held as manufacturer, 272, 

assessment roll, when to be made out, 272, 
form of, for lands, 272. 

form of, for lots, 273, 

form of, for personal property, 274. 

if person refuses to list, 275. 

board of equalization, 275. 

clerk to make abstract, 275, 

territorial board of equalization, 276, 

rate of general territorial tax, 276, 

auditor to transmit statement, 277. 

meeting of county commissioners, 277. 

general territorial tax rate, 277. 

clerk to make list, 277. 

list by whom kept, 278. 

form of list, 279. 

entry to be made on tax. list, 280, 
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REV EN UE— Continued, 


county treasurer collector of taxes, 280. 
warrants receivable, 280, 

treasurer to make duplicate receipts, 280. 

form of tax receipt, 282, 

county clerk of to compare réceipts and list, 253. 
receipts to be numbered consecutively, 283. 
duty of treasurer as tax collector, 283, 
duplicate receipts delivered to whom, 284, 
form of eash Look, 245. 

clerk to keep duplicate cath book, 280. 

errors On assessment roil or tax list, 230. 
demand for taxes not necessary, 286, 

taxes become delinquent when, 286. 

penalty of delinquent tax, 286. 

taxes upon real property a lien, 286. ; 
distrained goods kept at expense of owner, 287. 
in case treasurer be resisted or impeded, 287. 
shall continue to receive payment of taxes until, 287. 
duty of. collector, 287, 

treasurer shall give notice of sale, 288. 

shall offer for sale, 288. 

highest bidder, 288. 

homestead, 289. l 

persons bidding failing to pay, 289. 

filing returns of sale, 289, 

descriptions entered numerically, 289. 

form of treasurer sale book, 290, 

purchaser entitled to certificate, 291. 

form of certificate, 291. 

fee for certificate, 292, 

private sale, 292. 

may redeem land sold for tax, 292. 

undivided land sold, 293. 

partial redemption, 293. 

if it be not redeemed for two years, 293. 
conveyance how made, 293. 

form of deed, 293. 

sale shall not be inyalid, if, 294, 

certificate to be cancelled, 294. 

land sold wrongfully, 295. 

pedler, tax on, 295. 

pedler, license of, 295. 

peddling without license, 295. 

treasurer shall pay over funds, when, 295. 

if they willfully fail to settle, 296. 

treasurer shall settle with county commissioners, 296. 
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REVENU E— Continued. 

lands becoming taxable for first tinre, 296. ° 

warrant books, 297. 

form of, 298, 

substituting warrants or orders for cash, 299. 

intent to defraud the territory, 299, 

dereliction of duty, 299, 

persons keeping dogs, 299. 

dog tax a perpetual lien, 300. 

person not fiable to prosecution for killing dogs, 300, 

county treasurers, 300. 

shall keep his office. when, 300. 

shall keep account, 300. 

treasurer to make duplicate receipts, 301. 

books, accounts &c. subject to inspection, 301.. 

warrants on which interest is due, 301. 

when he pays county order, 301, 

when warrant exceeds amount due, 801. 

county treasurer may appoint deputies, 301. 

persons desiring to pay a portion of tax, 302. 

make sale of delinquent lands, 302. 

on going out of office, 302. 

if county treasurer fail to, 302. 

suit against delinquent county treasurer, 302. 

county commissioners may require what, 302. 

treasurer shall not purchase warrants at a discount, 303. 

interest on county warrants, 303. 

if treasurer loan any money belonging to county, 303. 

shall make out a joint detailed exhibit, 304. 

contents of same, 304, 

if money belonging to public be used, loaned or embezzled by 
any public officer, 304. 

incurring greater expense than can be provided for by annual 
tax, 305. 

duty of territorial auditor, 305, 

publication of law, 305. 

repeal of chapter 24, laws of 765-6, 306, 

act to take effect, 306. 


SCHOOLS 233. 


election of territorial superintendent, 233. 
yacancy, how filled, 233. 
oath of superintendent, 233, 
superintendent to keep record, i34 R 
report of, 234. 
to grant certificates, 234, 
compensation of, 234. 
IR 


D 


Ye 
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SCHOOLS— Continued. 


duties of, 234. 
distribution of superintendent's report, 235. 
territorial teachers institute, 235, ‘ 
election of county superintendent, 235: 
to take oath and giye bond, 236, . 
his duties, 236. 

_ judge of probate to pay school moneys, 237. 
apportionment of school money, 237. 
further duties of county superintendent, 238. 
public examination, 238. 
formation of school districts, 238. 
when to deliver up books &c. to successor, 339. 
county commissioners to fill yaeancy, 239. 
report of county superintendent, 239. 


School District Meetings, 240. 


powers of electors, 240. 

who entitled to vote, 240, 
challenging voters, 240. ` 

oath, 240. z 
organization of districts, 241. 
when district organized, 241. 
officers of district, 242. 

bodies corporate, 242. 

annual meeting, 242. 

notices to be giyen of special meetings, 942. 
length of school terms, 243, 
duties of director, 248, 


District Clerk, 243. 
to record acts of district beard, 243. 
to be clerk of district meeting, 243. 
to give notice of meetings, 243. 
to draw orders on treasurers, 244: 
to deliver list of property to whom, 244. 
to make out tax list, 244, 
to make report, 244. 
report, 244. 
if district lies part in two counties, 245, 
treasurer to give bonds, 245. 
in case of failure to giye bonds, 245. 
duties of treasurer, 246. 
forfeiture of bond, 246. 
money lost, 246, 
treasurer to make report, 246. 
district board, 246. 
duties of, 246. 
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SCHOOLS— Continued 


to hire teachers, 247. 
to proyide appendages, 247, 
to whom free, 247. 
branches to be taught, 247. 
' yacancy in district board, 247. 
revenue, 247, l 
amount of tax to be raised, 247. 
manner of raising tax, 248. 
on what property to be assessed; 248. 
what tax list to contain, 248, 
when district board to apportion taxes, 248. 
collection of taxes, 248. 
force of warrants for collection of taxes, 249. 
correction of tax list, 250. 
payment of tax by tenant, 250. 
duty of register of deeds, 250. 


Schools— Graded. 
establishment of, 250. | 
powers of board of directors, 250. 
funds of union district, 251. 7 
union district may levy tax, 251. i 
clerks of union district, 251. 
to make report, 251. 
treasurer of, 251. 
duty of, 251. 
what schools to receive public funds, 251. 
single district may establish graded scheols, 251. 
county treasurer to collect moneys, 252. 
miscellaneous, 252. 
when teacher to make report to district board, 252. 
penalty for clerk signing false report, 252. 
penalty for district officer neglecting to deliyer up books ete. to 
successor, 252. 
in case of judgment against school district, 253. 
in what cases justices of peace shall have jurisdiction, 253, 
compensation of school officers, 253. 
penalty for district officers refusing to qualify, 253. 
fines and penalties how collected, 253. 
in case of money being donated for school purposes, 253. 


School Forms, 254. 
of notice for first district meeting, 254, 
of notice of annual district meeting, 294. 
of order on district treasurer, 254. 
of bond on district treasurer, 255. 
of warrant for collection of district tax, 255, 
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of vouchers, 255. 

of contract between distriet and teacher, 256. 

of annual report of district treasurer, 256, 

of report of district clerk to county superintendent, 256. 

form of report of district clerk to county superintendant, 257. 
` of teachers certificate, 257. 

of deed of schooi property, 257, 

repeal of certain acts, 208. 

to take effect, 258. 


SECOND JUDICIAL DISTRICT, 259, 


e an act to attach parts of the territory of Dakota to the second 
judicial district, 259. 
portion of territory attached, 259, 
to take effect, 259. 


SERVICE OF PROCESS, 260. 


when service of process shall be necessary outside of counties 
where courts are held, 260. 

provisions of this act shall apply, 260. 

to take effect, 260. 


SUPREME COURT, 261. 


when to be held, 261. . 
either party have right to continuance, 261. 
repeal, 261. 

to take effect, 261. 


TAXES. 


an act in relation to taxing real and personal property, 262. 
shall be listed, when, 262. 

equalizing value of property, 262. 

to take effect, 262. 


TIMBER. 


an act to encourage the growth of, 306. 
number of acres, 306. 

- amount of exemption, 307. 
exemption to continue in force, 307, 
change of ownership, 307. 
acts in conflict, 307. 
to take effect, 307. 


TOWNSITES, 307. 


when land shall haye been settled and entered as a townsite, 308, 
duty of person entering, 308, 
to take effect, 308, 
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Special and Private Laws, 


ALBANY COUNTY, an act to organize 311. 


portion of territory described, 3811. 
officers appointed, 311. 
county commissioners may fill vacances, 312. 
goyernor may appoint notaries public, 312. 
county seat, 312. 
power of county commissioners regarding fees, 312. 
aet to take effect, 312. 
ALBANY AND CARBON counties, 313. 


an act constituting them a part of the second judicial district, 313 
portion of territory designated, 313. - 

one regular term of district court, 313, 

in addition to said term, 313. 

if the judge shall appoint an additional term, 313. 

authorized to appoint clerk, 314, 

commissioners authorized to leyy tax for, 314. 

per diem of judge, 314, 

gases now pending, 314, 

not to conflict with the courts now holden in. Laramie county,315 
Carbon county attached to Albany for, 315, 

Carbon and Albany counties attached to Laramie for, 315, 

to take-effect, 315. i 


ALLEYS AND STREETS IN YANKTON, 315. 
to vacate in Witherspoon’s addition 315. 
description of aileys and streets yacated, 315. 
to take eftect, 315, 

An Aci to vacate portion of alleys in block number 16, 316. 

portion of alley, 316. 
when owners desire to close up, 316, 
acts conflicting repealed, 316. 
to take effect, 516. 


BRIDGE, UNION COUNTY. 


an act authorizing the keeping in repair of the military bridge 
across the Big Sioux river, 817. ` 
who are authorized, 317. | 
to take effect, 317. i 
CHEYENNE CITY DEBT, 318, 
an act to authorize the funding of, 318. 


power of city council, 318, 
interest on bonds, 318. 
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CHEYENNE CITY DEBT— Continued. 


an adyalorum tax, 318. 
salary of city attorney fixed by, 319. 


CHEYENNE CITY, INCORPORATION, 319. 


amendment, 319, 


power of city council by ordinanee, 820. 
act to take effect, 320. 


CARBON COUNTY, an act to organize, 321. 


portion of territory embraced, 32I. 
officers appointed, 321. 

county commissioners may appoint, 321, 
governor may appoint, 322. 

location of county seat, 322, 

power of county commissioners, 322. 
act to take effect, 322. 


FERRIES ON RED RIVER, an act, 322, 


must file written application for franchise, 322. 


duty of register of deeds, 323. 
duty of commissioners, 328. 
applicant shall pay, 328. 
person suffering damage, 323, 
rates for crossing, 324. 

duty of ferryman, 324. 

duty of county treasurer, 324, 
failure of ferry owner, 324. 
act to take effeet, 324. 


SAIL—YANKTON COUNTY, 325. 


an act authorizing raising money, 325. 
sum authorized to be raised, 325. 

sum authorized to be raised by loan, 325. 
authorized to issue bonds, 325. 

discaunt to be disposed of 325. 

duty of county clerk,\326. 

money how applied, 326. 

to pay interest, 326. 

redemption of bonds, 326. 

actions of commissioners, governed how, 326. 
acts repealed, 326, 

to take effect, 327, 


LARAMIE CITY, an act to incorporate, 327, 


government of city vested in, 327. 
powers of council by ordinance, 327, 
council to hold meetings, 328. 
quorum, 328. 
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LARAMIE CITY — Continued. 


member of council uot eligible, 329. 

not to be interested in any contract, 329. 
mayor to preside, 329. 

duties of mayor, 329. 

in case of death or absence of mayor, 329. 
additional officers, 329. 

duty of treasurer, 329. 

marshal as chief of police, 330. 

marshal as ex-officio collector, 330. 

of deeds and conveyances for land sold for taxes, 330, 
bonds of treasurer and marshal, 331. 
oath of mayor, aldermen ete., 331, 

salary of, 331. 

election for city officers, 331. 
qualifications of yoters, 331. 

officers of said city appointed, 331, 

act declared a public act, 332. 

to take effect, 332. 


LARAMIE COUNTY, FEES, 332. 


commissioners shall have power.to inorease, 332. 
act to take effect, 332. 


a 


ROADS, YANKTON COUNTY, 


to re.locate territorial road, 335. 
description of road, 335. 
enrolling clerk, duty of, 335. 
act to take effect, 335, 


LINCOLN COUNTY—ANIMALS, 


an act to prohibit from running at large, 333. 
persons owning liable to party injured, when, 333. 
who considered owner, 333. 

parties sustaining damage, 334. 

may restrain and keep in custody, 334, 

shall prove amount of damage, 334, 

when defendant is not owner, 334. 

this act shall govern, when, 334. 

to take effect, 324, 


TERRITORIAL WARRANTS, 336. 


an act to provide for the payment of certain indebtedness, 336. 
treasurer authorized to pay, what, 336. 

nothing in this act, 336, 

to take effect, 336. 


INDEX, r 407 


TOWNSHIPS—UNION COUNTY, 337, 


an act to divide the township of Jefferson, 837. 

portion described to be known as Civil Bend township, 837. 
officers appointed, 337. 

this act shall not be construed as to impair, 338, 

to take effect, 338. . 


YANKTON—AN ACT TO INCORPORATE, 338, 


portion described, 338, 

vested with powers, 339. 

legislative authority, 339. 

who shall vote, 339, 

manner of election, 339. 

challenging, 339. 

eligible to office, 339. 

elections held, when, 339. 

commissioners appointed, 339. 

mayor to issue proclamation, 339. 
opening and closing of the polls, 340. 
other officers of city, 340. 

duty of mayor, 340, 

power of city council, 340. 

fire companies, establishment of, 341. 
keeping, and sale of gunpowder, 341. 
exhibitions, shows, theaters, and intoxicating liquors, 341. i 
council shall be jūdge of qualifications, 341. 
mayor shall preside at meetings, 341. 

in case ot death or resignation of mayor, 341. 
ordinances passed shall be recorded, 341, 
duty of clerk, 341. 

oath of city officers, 342, 

salary of mayor and aldermen, 342. 
bond of treasurer, clerk, &c., 342. 
treasurer, ex-officio collector, 342. 
marshal, ex-officio assessor, 342. 
marshal, conservator of the peace, 342, 
council to make statement, 342. 

act declared to be a public act, 343. 
keeping of public money, 343. 

power to remove cemetery, 343. 

act to take effect, 348. 
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Joint Resolutions and Memorials. 


JOINT RESOLUTIONS AND MEMORIALS. 


for an appropriation to pay for publishing revenue law, 345. 

for an appropriation for the payment of enrolling clerk, 346. 

for an appropriation to erect a capitol building, 347, 

for an appropriation to codify the laws, 348. 

for the survey of the vacated portion of the Fort Randall military 
reservation, 349. 

requesting the appointment of Hon. W. W. Brookings to the 
office of governor, 351. . 

asking relief for certain bands of destitute Indians, 352, 

asking for the removal of the Pembina band of Indians, 352, 

asking for an additional land district on the Missouri River in 
Dakota, 354. 

asking for an additional land office to be located in the valley of 
the Red Riyer of the North, 355. 

asking for the establishment of a mail route from Vermillien to 
Bloomingdale, Clay Co., Dakota Territory, 357. 

asking for the extension of the Sioux City and Pacific Railway 
to Yankton, 358. 

for a grant of land to aid in the construction of a railroad from 
Yankton to Columbus, Nebraska, 359. 

for a grant of land to the Minnesota and Missouri Railroad Com- 
pany, 360. 

praying for the removal of Fort Dakota to a point sixty-five miles 
further up the Big Sioux River, 362, 

protesting against the transfer of the Indian Bureau to the War 
Department, 363. 

asking for an appropriation to construct a wagon road from Fort 
Abercrombie down the Red River of the North, 365, 

for the establishment of a wagon road from Yankton to Spirit 
Lake, Iowa, 366, 

vacating the territorial road from Yankton to the lower ferry on 
James River, 307. 


